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THE EEDEB^L HûLICY ./ATER RO.,_:R DEYELOPIvlSIÎT
lU TEE UKITED STATES.
Th« purp03« o f  t h i s  t h e s i s  i s  t o  t r a o e  th e  form- 
a l s t i o n  o f  a d e f i n i t e  p o l i c y  on t h e  p e r t  o f  the Fed­
e r a l  Grovernment toward  th e  d ev e lo p m en t  o f  one o f  i t s  
g r e a t e s t  r e s o u r c e s — w a t e r  pow er .  Perhaps n o t h i n g  
w i l l  s e r v e  b e t t e r  a s  an i n t r o d u c t i o n ,  and i n  a s e n s e
a p r o p h e c y ,  than a q u o t a t i o n  from a r e p o r t  w r i t t e n
/'
by M. 0 .  L e ig h to n  i n  1910;
"The w a te r  powers o f  t h i s  c o u n t r y  have  a h i g h e r  
u l t i m a t e  s i g n i f i c a n c e  than  i s  g e n e r a l l y  co n ced ed  t o  
them . They are c e r t a i n  t o  have a d o m in a t in g  e f f e c t  
upon t h e  m a t e r i a l  p r o g r e s s  and i n t e g r i t y  o f  t h i s  Re­
p u b l i c .  In  the  Old World i t  has been  d e c i d e d  t o  be 
a p r o p e r  f u n c t i o n  o f  th e  Government t o  d e c l a r e  w a te r  
powers  o f  p u b l i c  u t i l i t y  and t o  p l a c e  them u nd er  ap­
p r o p r i a t e  l a w s ,  th e  a s su m p t io n  b e in g  t h a t  th e  p u b l i c  
has a dominant i n t e r e s t  i n  tne d e v e l o p m e n t • o f  t h i s  
g r e a t  n a t u r a l  r e s o u r c e . "
The a u th o r  c o n t i n u e s  t o  show t h a t  i n  e v e n t  th e  
waiter powers become a s u b j e c t  f o r  n a t i o n a l i s a t i o n ,
" n e c e s s i t y  and n o t  l e g a l  p r e c e d e n t  must e v e n t u a l l y  
d i r e c t  th e  c o u r s e  o f  p r o c e d u r e " .
a l t h o  he f u r t h e r  e x p r e s s e s  h i s  doubt  t h a t
" I t  can h a r d ly  be e x p e c t e d  t h a t  when t h e  n e c e s s i t y  
a r r i v e s  i t  w i l l  be r e a d i l y  r e c o g n i z e d  and a c c e p t e d " .
1 .  Water S u p p ly  P aper  2 3 8 ,  D e p t ,  o f  U. S .  
G e o l .  S u r v e y ,  1 9 1 0 ,  p .  1 5 7 .
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A c c e p ta n c e  w i l l  be p o s tp o n e d  a t  enormous c o s t  u n t i l  
th e  p e o p le  can s e c u r e  a c l e a r  v i s i o n  above the  m i s t  
o f  l e g a l  p r e c e d e n t .  The g r e a t  d i f f i c u l t y  w i l l  n o t  
be t o  r e g u l a t e  w a te r  power d e v e lo p m e n t  and o p e r a t i o n  
b ut  t o  c o n v in c e  th e  p e o p le  t h a t  su ch  r e g u l a t i o n  i s  
n e c e s s a r y  e v e n  tho  i t  may i n v o l v e  a change i n  our  
l e w s  and our h a b i t s  o f  t h o u g h t .
B e fo r e  1908 t h e r e  was no r e a l  p o l i c y  toward  
t h e  d ev e lo p m e n t  o f  w a t e r  p ow er .  In  th e  f i r s t  
p l a c e  t h e r e  was no p o s s i b i l i t y  o f  t r a n s m i t t i n g  the  
e n e r g y  d e v e l o p e d  o v e r  l a r g e  a r e a s ,  Furtherm ore  
t h e r e  had been l i t t l e  i n t e r e s t  on t n e  p a r t  o f  t h e  
p e o p l e  i n  t i ie  r e s o u r c e s  and t h e i r  c o n s e r v a t i o n .
I t  had been  th e  p o l i c y  o f  tn e  governm ent  t o  g i v e  
away tne  la n d s  cheai^-co a i d  in  th e  s e t t l e m e n t  o f  
tn e  c o u n t r y ,  yh ere  was no d i s t i n c t i o n  in  r e g a r d  
t o  ta e  l a n d s ,  w h e th e r  the,^ c o n t a i n e d  v a l u a b l e  
m i n e r a l s  or  l a t e n t  e l e c t r i c a l  e n e r g y  i n  th e  s t r e a m s  
t h a t  f lo w e d  tu r o u g n  them.
i'he I n la n u  . .a terv /ays  Commission and tu e  U n i te d  
S t a t e s  G e o l o g i c a l  S u r v e y  g a t h e r e d  d a ta  which  showed  
t h e  n eed  o f  c o n s e r v i n g  th e  c o a l  and t im b e r  s u p p l y  
 ̂ and t h e  c o n t r o l  o f  a v a i l a b l e  p o t e n t i a l  w a te r  p o w e r ,
1 ,  Homestead e n t r y .
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In reg a rd  t o  the  power in  che r i v e r s  i t  nad been the  
custom  t o  g e t  ta e  p e r m i s s i o n  o f  Congress  b j  a s p e c i a l  
a c t  in  ord er  t o  c o n s t r u c t  any o b s t r u c t i o n  go d e v e lo p  
w a te r  power. A ccord ing  t o  the  commerce c l a u s e  in  
th e  c o n s t i t u t i o n , C ongress  was g i v e n  c o n t r o l  ov er  n a v ­
i g a t i o n  and co u ld  c o n t r o l  the e r e c t i o n  o f  any o b s t r u c ­
t i o n  i n  a n a v i g a b l e  s tre a m .
The stream  w iS c o n s id e r e d  in  i t s  v a r i o u s  p a r t s  
and n o t  as a u n i t .  i^or i n s t a n c e ,  a s tream  mi .nit be 
n a v i g a b l e  i n  some p o r t i o n s  and rendered  unn-avisrable 
in  o t n e r  p o r t io n s  by r a n l i s ,  fall-"., e t c  . f ’lrthermo:" - , 
i t  m ignt  be n a v i g a b l e  f o r  o n ly  a p o r t i o n  o f  i t s  l e n g t h  
and a t  c e r t a i n  p e r i o a s  o f  Gee y e a r .  This gave r i s e  
to  c o n s i d e r a b l e  c o n t r o v e r s y  and was n o t  d e f i n i t e l y  
d e c id e d  u n t i l  the  p a s s a g e  o f  th e  Dam s e t  o f  1920  
wnich s p e c i f i c a l l y  d e f i n e s  what c o n s t i t u t e s  a n a v i g a b l e  
s t r e a m .
The " C o n ser v a t io n  C ontroversy"  r e a l l y  began in  
1 9 0 6 ,  wnen r io o s e v e l t  a p p o in te d  th e  C o n s erv a t io n  Commis­
s i o n  which r e s u l t e d  from tn e  .nhite house C onference  o f
A. .
G o vern ors .  I t  prob-ibly  reach ed  the  c l im a x  when the  
S h i e l d s  B i l l  was in t r o d u c e d  in  th e  S en ate  and th e  B'erris  
B i l l  i n  th e  House.  Bach b i l l  r e p r e s e n t e d  a f a c t i o n
1 .  The c o n s e r v a t i o n  o f  tne  s e a l  f i s h e r i e s  
m ight  be c o n s i d e r e d  an e a r l y  e x p r e s s i o n  
o f  C o n s e r v a t io n .
2 , S e c o n d .C o n s e r v â t ! on Congress  P r o c e e d in g s
1 9 1 0 ,  p .  88 , R o o s e v e l t ’ s  s p e e c h .
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w i t h  t h e  p r i n c i p l e s  o f  S t a t e  o w nersh ip  o f  the  w a te r s  
on one s i d e  and t h o s e  who b e l i e v e d  t h a t  C ongress  had  
th e  r i g h t  t o  ch arge  com p en sa t io n  ana t o  p r o v id e  f o r  
a d e f i n i t e  t e n u r e  and means o f  r e c a p t u r e  on t h e  o t h e r .
The House from the  b e g in n i n g  seemed t o  be more 
i n  harmony w i th  the  p r i n c i p l e s  l a i d  down b y  t h e  Con­
s e r v a t i o n i s t s  . The S e n a t e ,  as  a w h o le ,  were opposed  
to  a l i m i t e d  te n u r e  and b e l i e v e d  t h a t  i t  was n e c e s s a r y  
f o r  tn e  d eve lop m en t  o f  t h e  w a te r  r e s o u r c e s  o f  our  
c o u n t r y  t h a t  th e  r i g n t  o f  ways o v e r  t h e  p u b l i c  domain  
and th e  power s i t e d  s h o u l d  be g r a n t e d  in  p e r p e t u i t y .
To c o m p l i c a t e  m a t t e r s  f u r t h e r ,  t h e r e  a r o s e  i n  
th e  d ev e lo p m en t  o f  t h e  c o u n t r y  a d i f f e r e n o ^ n  r i p a r i a n  
l a w .  The E a s t  s t i l l  r e c o g n i z e d  t h e  E n g l i s h  common 
law  in  r e g a r d  t o  r i p a r i a n  r i g n t s . In  th e -  vVest i n  
r e s p o n s e  t o  the  n e e d s  and demands o f  the  s e t t l e r s ,  
t h e  law o f  p r i o r  a p p r o p r i a t i o n  was e v o l v e d .  In  some 
p o r t i o n s  o f  t h e  W e s t , t h i s ,  t o o ,  was m o d i f i e d .
The f e a r s  on th e  p a r t  o f  some c a u s e d  them t o  
oppose  th e  i d e a  o f  v e s t i n g  such  d i s c r e t i o n a r y  powers  
i n  the S e c r e t a r y  o f  ./ar or I n t e r i o r  a c c o r d i n g  t o  th e  
p r o v i s i o n s  o f  th e  C e n e r a l  Dam A c t s .  I t  p r o b a b ly  
r e f l e c t e d  th e  f e ^ r  o f  i n c r e a s i n g  c e n t r a l i z a t i o n  on * 
th e  p a r t  o f  tne F e d e r a l  Government. This  p r o b a b ly
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e x p l a i n s  "Gne f e a r  o f  a b u r ea u cra c y  ana th e  o p p o s i t i o n  
t o  f e d e r a l  c o n t r o l ,  t o g e t h e r  w i th  th e  s e n t im e n t  i n  
f a v o r  o f  s x a t e  ow nersh ip  and c o n t r o l .
The " c o n tr o v e r sy "  in v o l v e d  a l s o  t h e  q u e s t i o n  o f  
J u r i s d i c t i o n  i n  regard  t o  th e  c o n t r o l  o f  th e  n o n -n a v -  
i g a b l e  s tream s and what c o n s t i t u t e d  a n a v i g a b l e  s t r e a m .  
The ten dency  was t o  c o n s i d e r  a s tream  as  i t  e x i s t e d  
o n l y  w iü h in  th e  boundary o f  a s i n g l e  s t a t e .  I t  r e ­
q u ir e d  c o n s i d e r a b l e  e d u c a t i o n  f o r  Congressmen as  w e l l  
a s  th e  p u b l i c  t o  e n a b le  them t o  c o n c e i v e  o f  th e  s tre a m  
i n  i t s  e n t i r e t y  and as a u n i t . S e n a to r  Uewlands  
wo rice d hard f o r  t h i s  com p reh en s ive  v iew  o f  t h e  w a t e r -  
v;ay and dd  n o t  s t o p  a t  th e  s i n g l e  s tream  but c o n s id e r e d  
th e  e n t i r e  waterways as  a s i n g l e  sy s t e m  whose p a r t s  
must n e v e r  be c o n s i d e r e d  a lo n e  but  o n ly  i n  r e l a t i o n  
t o  t<ie w h o l e . fu r th erm o re  , t h i s  g r e a t  waterways  
s y s te m  must n o t  c o n s i d e r  one use  or purpose but  a l l  
t h e  u se s  and p u r p o se s  tn a c  would be b e n e f i c i a l  t o  th e  
p e o p l e .
The "Controversy"  m ight  be d i v i d e d  i n t o  t h r e e  
p e r i o d s .  The f i r s t  p e r i o d  mariced the  b e g in n in g  o f  
th e  c o n s e r v a t i o n  movement.  R o o s e v e l t  and P in c h o t  
wqre the d i r e c t i n g  f o r c e s .  This  p e r io d  was one o f  
e d u c a t i o n .  The p e o p le  must l e a r n  the  v a lu e  o f  th e  
r e s o u r c e s ;  th e  need  o f  c o n s e r v i n g  them; th e  d angers
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i n v o l v e d  i n  the  p r e s e n t  s y s t e m  o f  " d ' ir s t  oome , f i r s t  
served'*;  t h e  need  o f  a c l e a r  c u t  ans d e f i n i t e  p o l i c y  
on th e  p a r t  o f  C ongress  and adequate  l e g i s l a t i o n *
The f a i l u r e  o f  C ongress  to  s u p p ly  t h e  n eed ed  fun ds  
t o  e n a b le  the C o n s e r v a t io n  Commission t o  c a r r y  on 
i t s  w o r t  a r o u s e d  th e  C o n s e r v a t i o n i s t s  t o  th e  n e c e s s ­
i t y  o f  an e d u c a t i o n a l  program i n  o r d e r  t o  s e c u r e  
t h e  p r o p e r  l e g i s l a t i o n .  Th is  c a l l e d  i n t o  b e in g  
"The N a t i o n a l  C o n s e r v a t io n  C ongress^  and an a c t i v e  
e d u c a t i o n a l  campaign was s t a r t e d  w hich  m ignt  w e l l  
have nad f o r  i t s  s l o g a n ,  "The r e s o u r c e s  o f  th e  
p e o p l e — d e v e l o p e d  f o r  t h e  p e o p l e  and th e  f e e  s im p le  
t o  be r e t a i n e d  by t h e  p e o p l e .
The s o - c a l l e d  C o n s e r v a t i o n i s t s  m ight  be d i v i d e d  
i n t o  two grou p s  : t h o s e  who b e l i e v e d  i n  th e  immediate
d e v e lo p m e n t  o f  t h e  w a te r  powers u n d er  c o n d i t i o n s  
t h a t  would be l i b e r a l  enough t o  en co u r a g e  t h e i r  
d e v e lo p m e n t  by t h o s e  i n t e r e s t e d  i n  them from th e  
s t a n d p o i n t  o f  p r i v a t e  p r o f i t  and e n g i n e e r i n g ;  and 
t h o s e  who b e l i e v e d  i n  th e  u tm ost  d eve lop m en t  o f  t h e  
w a te r  power c o n s i s t e n t  w i t h  th e  g r e a t e s t  p o s s i b l e  
good  f o r  t h e  p e o p le  as a w h o l e .  The fo rm er  dubbed  
t h e  l a t t e r  " C o n i i s c a t i o n i a t s " .
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The seco n d  p e r i o d  was the  t r a n s i t i o n  p e r i o d —  
T a f t ' s  a d m i n i s t r a t i o n .  T h is  p e r i o d  was v e r y  im p o rt ­
a n t ,  f o r  i t  would p r o b a b ly  have ch eck ed  the Conserv­
a t i o n  movement, e s p e c i a l l y  in  reg a rd  t o  vmter power,  
i f  i t  had n o t  been  f o r  t h e  d r a s t i c  a c t i o n  ta k en  by 
P in c h o t  i n  regard  t o  S e c r e t a r y  o f  th e  I n t e r i o r  B a l l i n ­
g e r ' s  a t t i t u d e  c o n c e r n in g  th e  A laskan  c o a l  f i e l d s .
T h is  brought  upon th e  a d m i n i s t r a t i o n  a s torm  o f  p ro­
t e s t  which was c r y s t a l l i z e d  in  the  c r i t i c i s m  o f  th e  
P r o g r e s s i v e  wing headed by R o o s e v e l t  a t  the  c o n v e n t io n  
o f  1 9 1 2 .  M oreover,  th e  " B ul l  Moose" S e c r e t a r y  o f  
War, Mr. S t im s o n ,  a s  w e l l  as  S e c r e t a r y  o f  th e  I n t e r i o r  
P i s h e r  were h e a r t i l y  i n  sympathy w i t h  th e  C o n s e r v a t io n  
movement and brought  t h e i r  p r e s s u r e  t o  b ear  to  such  
an e x t e n t  t h a t  T a f t  swung around t o  th e  R O o sev e l t  
p o l i c i e s  and v e t o e d  tn e  Coosa R iv e r  Bam A c t .
The f i n a l  s t a g e  was somewhat l o n g e r  than  the  
p r e v i o u s  p e r i o d s ,  f o r  i t  l a s t e d  d u r in g  two p r e s i d e n t i a l  
t e r m s .  This  may have been  due somewhat t o  the  V/ar 
and t h e  n e c e s s a r i l y  c o n g e s t e d  c a l e n d a r .  By t h i s  t ime  
t h e  House had a l r e a d y  ad o p ted  a d e f i n i t e  p o l i c y  which  
p r a c t i c a l l y  i n c lu d e d  a l l  o f  th e  r e q u ir e m e n ts  c o n s id e r e d  
n e c e s s a r y  by tn e  C o n s e r v a t i o n i s t s — c o m p e n s a t io n ,  
' r e g u l a t i o n  o f  r a t e s ,  p ro p er  p r o v i s i o n  f o r  r e c a p tu r e
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and a d e f i n i t e  t e n u r e  o f  l e a s e ,  The S e n a te  d id  n o t  
ad op t  a d e f i n i t e  p o l i c y  u n t i l  J u n e ,  19:^0, when i t  
p a s s e d  what was r e a l l y  t h e  l a n e - P e r r i s  B i l l  t h a t  had  
been  r e p e a t e d l y  p a s s e d  by th e  House s i n c e  19 l4t ,
T h is  b i l l  as  i t  f i n a l l y  p a s s e d  th e  House and S e n a te  
r e f l e c t e d  S e n a to r  H e w la n a ’ s i d e a  somewhat and d e a l t  
w i t n  the  w aterpow er found on n a v i g a b l e  r i v e r s  and 
p u b l i c  l a n d s .  I t  f u r t h e r  p r o v id e d  f o r  a Power  
Commission i n s t e a d  o f  l e a v i n g  t h e  s u b j e c t  t o  th e  
d i s c r e t i o n  o f  e i t h e r  t h e  f o r e s t  B u r e a u , S e c r e t a r y  
o f  t h e  I n t e r i o r  or  S e c r e t a r y  o f  V/ar. I t  was an 
a t t e m p t  t o  d e a l  w i t h  th e  s u b j e c t  as a s i n g l e  u n i t ,  
t o  be t r e a t e d  i n  a coraprenensive  and broad  manner 
and as a f e d e r a l  p r o b le m .
The H ou se ,  w i t h  t h e  bacIcing o f  th e  P r e s i d e n t  
and C a b i n e t ,  p r a c t i c a l l y  f o r c e d  t h e  S e n a te  t o  con ced e  
t o  t n e  p o l i c y  e s t a b l i s h e d  by th e  H ouse;  f o r  t h e  
House p a s s e d  t h e  same b i l l  o v er  e v e r y  s e s s i o n ,  and 
ch an ged  th e  Senaue b i l l  t o  conform  t o  the  p o l i c y  
w hich  had been a d o p te d  by the H ouse ,  in  the  p a s s a g e  
o f  B i l l  K. R. l o u 7 3 .
one m ight  a s t  t h e  q u e s t i o n ,  "How l o n g  d o es
i t  ta k e  to  s u f f i c i e n t l y  e d u c a te  th e  p u b l i c  to  a
;
p r o p o s i t i o n  in  o r d e r  to  have i t  e n a c t e d  i n t o  l e g i s ­
l a t i o n ? "  In th e  c a s e  o f  th e  w a te r  pow er ,  th e  a n -  
«
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ana one a n g e n e r a te d  \ / a t e r  power o f  our r i v e r s  has  
become v i t a l ;  s i n c e  wnoever would c o n t r o l  th e  
en e r g y  or  power would i n  a l a r g e  measure c o n t r o l  
the  in a 'u s tr i e s  .
A l a r g e  p o r t i o n  o f  t h i s  u n d ev e lo p e d  "white  
c o a l"  i s  i n  th e  w e s t e r n  s t a t e s .  There i s  c o n s i d ­
e r a b l e  power in  the  r i v e r s  o f  th e  E a s t  and South  
but  one s i t e s  and th e  water r i g h t s  have p a s s e d  
i n t o  xhe c o n t r o l  o f  p r i v a t e  i n h e r e s c s . The S ng-
I
l i s h  th e o r y  o f  w a te r  r i g h t s  p r e v a i l s  in  t h e  o l d e r  
s e c t i o n s ,  but  a d i f f e r e n t  r u l e  a p p l i e s  in  t h e  '.Test 
Another q u e s t i o n  f o l l o w s  in  t h e  wahe o f  
developm ent  and t h a t  i s  o w n ersh ip ,  7/ho owns the  
w a te r s ?  Has C ongress  the power to  c o n t r o l  th e  
developm ent  o f  th e  po'ver o f  tne  n a v i g a b l e  s trea m s  
as  a n e c e s . :a r y  s u p p le m e n t a l  power to  the' r i g h t  t o  
r e g u l a t e  and c o n t r o l  a l l  the n a v i g a b l e  w a te r s?
U n t i l  about 1 9 0 8 ,  w a te r  power r i g h t s  were  
o b t a in e d  w i th  th e  g r e a t e s t  e a s e  from th e  g o v e r n ­
m ent,  During tn e  p e r i o d  between 1896 and 1 9 0 6 ,  
t h i r t y - t h r e e  b i l l s  were p a sse d  which  g r a n fe d  to  
i n d i v i d u a l s  ond p r i v a t e  c o r p o r a t i o n s  th e  r i g h t s
1 ,  D i s c u s s e d  f u l l y  on page 3 ^
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to  e r e c t  lama a c r o s s  n a v ig a b le  streams f o r  the  
purpose o f  g e n e r a t in g  power. "In 21 o f  t h e s e  
c a s e s ,  no wort has been done in  fu r th e r a n c e  o f  
aach ."  *
In the e a r l y  law s the  primary purpose was 
r e f e r e n c e  to  i r r i g a t i o n ,  n o t  w ater  power. Cong­
r e s s  p a ssed  an a c t  in  lb 9 1  which a u th o r iz e d  f r e s -  
■ i a e n t  H arrison  t o  withdraw from p u b l i c  e n t r y  and 
s e t  a p a r t  in  r e s e r v e  in  any s t a t e  or t e r r i t o r y  
sucn p o r t io n s  o f  p u b l i c  land as m ig h t ,  in  h i s  
o p in i o n ,  be i e s i r a o l e  f o r  the  preser^ration o f  the  
f o r e s t s  and vvaseis .  In  1697 ,  the  D ese r t  Land Act 
was p a s s e d ,  p r im a r i l y  f o r  t h e  purpose o f  I r r i g a t i o n .
As in  the p rev io u s  a c t s ,  tne tendency  /as to  aba.n-
3
don tne  common law o f  r i p a r i a n  r i g h t s .
X .
The Acts p r io r  to  1699 nad p r o h i b i t e d  the  b u i l d ­
ing  o f  dams "in sach manner as s n a i l  o b s t r u c t  or 
winder n a v i g a t i o n ,  commerce or anchorage o f  s a i d  
w a te r s ,  e t c . "  u n t i l  the  l o c a t i o n ,  p lan  o f  b r i d g e ,  
e t c . ,  had been d u ly  approved by the  S e c r e t a r y  o f  
a _r . The Act o f  1899 "Provided,  th a t  such s t r u c -  
»t u r e s  may be b u i l t  under a u t h o r i t y  o f  the l e g i s l a t u r e
1 .  0 . H. P o rb e s -L in u s a y ,  "Craftsman" v o l .
l 4t , pp. 4 d o -9 o .  A ugust ,  19o8 .  ’ "And 
in  tne  m a jo r i ty  no p la n s  have been ,  so  
f a r  as the  Hydrographic D i v i s i o n  o f  
G e o l o g i c a l  Survey can a s c e r t a i n .  In  
no in s t a n c e  d id  t h e s e  b i l l s  p ro v id e  f o r
* c o m p en sa t io n .  The p r i v i l e g e s  were
g ra n ted  ' i n  c o n s i d e r a t i o n  o f  s a i d  c l a im  
f r e e  o f  c o a t  to  U. S . ' "
2 .  See n o t e .  -i.
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o f  a s t a t e  a c r o s s  r i v e r s  and o t h e r  w a ters ;a y s , th e
n a v i g a b l e  p o r t i o n s  o f  which l i e  w h o l ly  w i t h i n  the
l i m i t s  o f  a s i n g l e  s t a t e ,  p r o v id e d  the l o c a t i o n  and
p la n s  t h e r e o f  are su b m it te d  t o  and approved by th e
C h i e f  o f  E n g in ee r s  and th e  S e c r e t a r y  o f  Jar b e fo r e
/ *
c o n s t r u c t i o n  i s  commenced".
S in c e  1899 i t  has been  custom ary  f o r  th e  in d ­
i v i d u a l  or  c o r p o r a t i o n  i n t e r e s t e d  in  t h e  developm ent  
o f  w a te r  po'wer t o  o b t a in  a s p e c i a l  a c t  o f  C o n g r ess .
, C ongress  d e r i v e s  the  r i g h t  t o  c o n t r o l  th e  con ­
s t r u c t i o n  o f  any o b s t r u c t i o n s  t o  n a v i g a t i o n  thru  the  
commerce c l a u s e  o f  tne C o n s t i t u t i o n .  This  c l a u s e  
g i v e s  Congress  power o v e r  the  c o n t r o l  o f  n a v i g a b l e  
w aterw ays  and th e  r i g h t  t o  r e g u l a t e  the  developm ent  
o f  vjater power.  Th is  p r o v i s i o n  has arou sed  c o n s i d ­
e r a b l e  c o n t r o v e r s y  in  regard  to  t h e  r i g h t s  o f  the F ed­
e r a l  Govemrnent as  r i p a r i a n  owner o u t s i d e  o f  the pub­
l i c  domain.
A ccord ing  t o  a d e c i s i o n  handed down by J u s t i c e  
Brewer in  a c a s e  o f  'J. S .  v s .  R io  Grande C o . ,  " th ere  
a r e  t?/o l i m i t a t i o n s  upon th e  power o f  th e  s t a t e s  in
%
1 .  6 F ed .  S t a t .  8 0 6 .
2 .  Q u e s t io n  as  t o  what e x t e n t  the appro­
p r i a t i o n  o f  w a te r  o f  s tream  under l o ­
c a l  l e g i s l a t i o n  was c o n s id e r e d  v a l i d  
i n  c a s e  t h a t  a p p r o p r i a t i o n  a f f e c t e d  
th e  n a v i g a b i l i t y  o f  the  s t r e a m .  (174  
U .S .  , 6 9 0 , 7 0 3 . )
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regard, t o  tije power o f  chang ing  th e  common law o f  
r i p a r i a n  r i g h t s .  T i r e t ,  t h a t  in  absen ce  o f  s p e c i f i c  auth.  
o r i t y  from C o n g r e s s , a s t a t e  can n o t  by i t s  l e g i s ­
l a t i o n  d e s t r o y  the  r i g h t  o f  the  U n ited  S t a t e s  as  the  
owner o f  la n d s  b o r a e r in g  on a s tre a m  t o  th e  c o n t in u e d  
f low  o f  i t s  w a te r ,  s o  f a r  a t  l e a s t  as may be n e c e s s a r y  
f o r  the b e n e f i c i a l  u se s  o f  the Government p r o p e r t y .
Second, t h a t  i t  i s  l i m i t e d  by the s u p e r i o r  power o f  
the  General Government t o  s e c u r e  th e  u n in t e r r u p t e d  
n a v i g a b i l i t y  o f  a l l  n a v i g a b l e  s tre a m s  w i t h i n  the  
l i m i t s  o f  t h e  U n ited  S t a t e s .  In o t h e r  w ords,  th e  
j u r i s d i c t i o n  o f  the General  Government over  i n t e r ­
s t a t e  commerce and i t s  n a t u r a l  highways v e s t e d  in  the  
Government th e  r i g h t  t o  take a l l  n eed ed  measures t o  
p r e s e r v e  th e  n a v ig a b l e  w ater  c o u r s e s  o f  the  co u n tr y  
e v e r  a g a i n s t  any s t a t e  a c t i o n . ”
The f i r s t  General Dam hot which was p a ssed  June
2 1 ,* 1 9 0 ô {  r e l a t e s  to  c c n s t r u c t i o n  o f  dams by o t h e r
p a r t i e s  than the Government, In S e c t i o n  L, c h a p te r
00O8 , tn ere  i s  a p r o v i s i o n  t h a t  the  U n ited  S t a t e s
s n a i l  be f u r n i s h e d  " free  .vater power f o r  the  b u i l d i n g
an
and o p e r a t in g  o f  sucn c o n s t r u c t i o n s " .  The ^ c t  o f
June 2 5 ,  1910 i s  r e a l l y  ammendatory, making im portan t
r u l e s  f o r  t h e  r e g u l a t i o n  f o r  c o n s t r u c t i o n  o f  dams in  
n a v ig a b l e  r i v e r s , I t  a l s o  p r o v id e s  f o r  tne t e r m in -  
a t i o n  o f  the  l e a s e  i n  oO y e a r s ,  i f  n o t  revoked s o o n e r .
1 .  "An Act t o  r e g u l a t e  the  c o n s t r u c t i o n  
o f  dams a c r o s s  n a v i g a b l e  w a t e r s ."
2 ,  This in  a s e n s e  m ignt  be c o n s id e r e d
as  co m p en sa t io n .  In t h a t  c a s e ,  th e  
o n ly  p o l i c y  o f  th e  government would  
be t o  charge co m p en sa t io n ,
5 .  C o n g r e s s io n a l  R ecord ,  v o l .  3 4 .  p .  3 8 6 .  
HR 8 4 2 8 .  P u b l i c  Ho. 2 o 2 .
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The vveatoieasea in  both  o f  th e a e  Acta were t h a t  tn e  
p erm it  was r e v o c a b le  a t  w i l l  and f a i l e d  t o  p ro v id e  
f o r  com p en sât ion  and p ro p e r  r e c a p tu r e  p r o v i s i o n s . ^  
I t  was n o t  an Till i t o o s e v e l t  ' e a d m i n i s t r a t i o n  
t n a t  C o n s er v a t io n  o f  t h e  n a t u r a l  r e s o u r c e s  became 
r e c o g n i z e d  as a n a t i o n a l  problem. One might a l s o  
s a y  t h a t  i t  was th e  b e g in n in g  o f  a s t r u g g l e  to  
mane the  a n a t i o n a l  r e s o u r c e s ,  t h a t  i s ,  r e s o u r c e s  
which  b e lo n g ed  to th e  n a t i o n  r a t h e r  than t o  any 
group o f  i n t e r e s t s .  S t a t e  or c o r p o r a t e .
h o o s e v e l t  a p p ea led  t o  Congress  i n  h i s  f i r s t  
annual  message to  p r o v id e  s u i t a b l e  l e g i s l a t i o n  
in  o rd e r  t o  c o n c r o l  th e  r i v e r s  by b u i l d i n g  s t o r ­
age r e s e r v o i r s  t o  p r e v e n t  f l o o u s , f o r  u s e  in  i r r i g ­
a t i o n  ana f o r  w a te r  power.  He f u r t n e r  Urged Con­
g r e s s  to  c o n s i d e r  th e  problem "on l i n e s  o f  broad­
e s t  p u b l i c  i n t e r e s t "  ana n o t  "to s a t i s f y  p e r s o n a l  
o r  l o c a l  i n t e r e s t s " .
Ho03e v e I t  r e c o g n i z e d  tne r i g h t s  n o t  o n ly  o f  
tn e  h . t i o n  but a l s o  o f  p o s t e r i t y  i n  t h e s e  g r e a t  
r e s o u r c e s  and m ainta ined  t h i t  the  "Granting p e r -
1 .  R ev o ca b le  p e r m i t ,  te n u r e  u n c e r ­
t a i n .  S e c .  4 .  R evocab le  by 
S e c r e t a r y  o f  .Har.
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peiiaa l  r i a n t s  Co oCxiera than the  u s e r s  w i th o u t  com­
p e n s a t i o n  to  the p u b l i c  i s  open t o  a l l  the o b j e c t i o n s
which ap p ly  to  g iv i n g  away perpetu^.l  x’r a n c n i s e s  to
/
the  p u b l i c  u t i l i t i e s  o f  c i t i e s ” .
I t  i s  t r u e ,  K o o s e v e l t  \''as p r im a r i l y  concerned  
a t  t h i s  t ime w ith  the problem o f  i r r i g a t i o n .  How­
e v e r ,  as we s n a i l  s e e  l a t e r ,  he pursued t h i s  same 
p o l i c y  in  regard t o  w a ter  power as " e l l . ühis  
m ignt oe c a l l e a  the  s t a r t i n g  p o i n t  ox tne attem pt  
t o  form ula te  a d e f i n i t e  p o l i c y  on the  p a r t  o f  the  
governm ent .  fhe  co n seq u en ce s  were more f a r  r e a ch ­
in g  tnan tb e  o n lo o k e r s  a t  t h a t  t ime r e a l i z e d .  ;e 
m ignt  c a l l  i t  the  b e g in n in g  o f  the  v;atsr power 
f i g h t  and tne  r a m i f i c a t i o n s  o f  che S ta t e s *  r i g h t  
t h e o r y  a p p l i e d  t o  the ownership  o f  the water power  
s i t e s  and tne  u l t i m a t e  c o n t r o l  over tne energy  
g e n e r a t e d .
In n ia  message o f  December 3 ,  1907 ,  P r e s i d e n t  
H o o s e v e l t  aga in  c a l l s  the a t t e n t i o n  o f  tne p u b l i c  
and Congress  to  the need o f  the ad opt ion  o f  a
1 . The p o i n t s  emphasized by R o o s e v e l t  
were the p o in t s  o f  c o n t e n t io n  f o r  
t.iie n e x t  Vd y e a r s .
P. ,<ater power f o r  tJ-̂ e g e n e r a t io n  o f  
e l e c t r i c i t y  had n o t  a ss  imed any 
g r e i t  im portan ce .  ./hen i t s  use  
was known and a p p rec i  jited the  q u e s ­
t i o n  o f  water power l i x e w i s e  be­
came v i t a l .
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
1 6
e •
d e x i n i u e  p o l i c y  w i tn  regard  ro  our r e s o u r c e s .
” . . .  For th e  l a s t  few y e a r s  through  s e v e r a l  
a g e n c i e s ,  the government iias been en d e a v o r in g  to  
g e t  our p eo p le  to  loot: ahead and s u b s t i t u t e  a p lanned  
or o r d e r l y  developm ent  o f  our r e s o u r c e s  in  p l - o e  o f  
a napnazard s t r i v i n g  f o r  immediate p r o f i t . . . The 
ü-overniüent aama sh o u ld  be u seu  t o  prouuce hundreds  
o f  th o u sa n d s  o f  . .a t e r  F o v e r  as an i n c i d e n t a l  t o  
improve n a v i g a t i o n ;  f o r  tho annual  v a lu e  o f  th e  
unused power o f  th e  u n i t e d  S t a t e s  perhaps e x c e e d s  
th e  annua l  p ro d u c ts  o f  a l l  our m in e s .  . . Jhat  
would be u t t e r l y  '.'rong, to  a l lo w  a few i n d i v i d u a l s  
t o  e x h a u s t  fo:^heir 4"^ own temporary p e r s o n a l  p r o f i t  
th e  r e s o u r c e s uvhi.cn ought to  be d e v e lo p e d  bnru u se  
30 as t o  be c o n s e r v e d  f o r  tne  permanent common id-  
v a n Ûage o f  tne  p e o p le  as a v /h o le . " ^
In h i s  m essage o f  December U, 1 9 0 8 ,  ue a d v o c ­
a te d  the  e s t . ib l i s n m e n t  o f  a permanent In la n d  . / s t e r -  
way COxumission a u t .h or ised  to  c o - o r d i n a t e  the  worI:
1 .  "The c o n s e r v a t i o n  o f  our n a t u r a l  r e s o u r c e s  
and t h e i r  prop er  use c o n s t i t u t e  tne  fund­
am enta l  problem which  u n d e r l i e s  a lm o s t  e v e r y  
ot.her problem o f  our n a t i o n a l  l i f e . ,.e
must m a in ta in  f o r  our c i v i l i z a t i o n  the  ad­
eq u a te  m a t e r i a l  b a s i s  w i t i io u t  .'hich t h a t  
c i v i l i z a t i o n  can n ot  e x i s t .  ,e must show 
f o r e s i g h t ,  we must l o o k  ahead .  ds a n a t i o n  
we n o t  o n ly  en jo y  a w on d er fu l  measure o f  
p r e s e n t  p r o s p e r i t y  but  i f  t h i s  p r o s p e r i t y  
i s  used  I'.ri.gut, i t  i s  ;n e a r n e s t  i n d i c a t i o n  
o f  f u t u r e  s u c c e s s  s.ic:: as  no o t . . e r  n a t i o n  
w i l l  n a v e . The rewam-a o f  f o r e s i  ght f o r  
t h i s  n ^ t io n  i s  g r e a t  end e - s i l y  f o r e t o l d .
But t i i e r e  must be t r e  lo o k  ahe^^a, th e r e  
must be r e a l i s a t i o n  o f  th e  f.:%ct t h a t  t o  
w a s t e ,  t o  d e s t r o y  our n a t u r a l  r e s o u r c e s ,  to  
a t i n  and exh a i is t  la n d  i n s t e a d  o f  u s i n g  i t  so  
as t o  i n c r e a s e  i t s  u s e f u l n e s s ,  w i l l  r e s u l t
in  u n u e r u in in g  in  th e  days o f  our c h i l d r e n  
tne  v e r y  p r o s p e r i t y  ivhic- we ought by r i g h t  
to  hand dov/n t o  them a m p l i f i e d  and d e v e l o p e d ."
R o o s e v e l t  in  n i s  m essage  p ro b a b ly  v o i c e s  
the  p r i n c i p l e s  o f  t h o s e  i n t e r e s t e d  i n  the  
C o n s e r v a t io n  Movement.
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o f  the  Govern nient depu.rtment3 r e l a t i n g  to  w a te r -
n sy s  and t o  frame and a a p e r v i s e  th e  e x e c u t i o n  o f  a 
oûiüprehenaive p la n .
In a a p e c i a l  l e t t e r  t o  C o n g r e s s , February 2 6 ,
l ü u d , P r e s id e n t  R o o s e v e l t  s u g g e s t e d  the f o l l o w i n g
p lan  i n  regard to the In land  .Waterways Commission:
"The n a t i o n a l  Government must p l a y  the  l e a d i n g  p a r t
in  s e c u r in g  t h e  l a r g e s t  p o s s i b l e  u se  o f  our mater
ways : o t h e r  a g e n c i e s  can a s s i s t  and sh o u ld  a s s i s t ,
/
but the worh i s  e s s e n t i a l l y  n a t i o n a l  in  s c o p e ,"
The P r e s i d e n t  had grasped  the  c o n c e p t io n  o f  the  
r i v e r s  as a u n i t  and a p a r t  o f  the  g r e a t  sy s tem .
In o r a e r  to  d e a l  w ith  the  problems o f  r i v e r  c o n t r o l ,  
e t c . ,  i t  Wis n e c e s s a r y  to c o o r d in a t e  the  v a r io u s
j, -
de partrnents .
"The v a r i o u s  u s e s  o f  waterways are now r e a l t  
w ith  by the  bureaus s c a t t e r e d  thru the v a r i o u s  d e -  
p a n  m ents .  ht  p r e s e n t ,  t h e r e f o r e ,  i t  i s  n o t  p o s ­
s i b l e  to  d e a l  w i th  a r i v e r  system  as a s i n g l e  
problem, but th e  Commission here recommends a p o l ­
i c y  unaer which a l l  the  commercial and i n d u s t r i a l  
Lises o f  the waterways may be d eve loped  a t  the same 
t i m e .  To t h a t  e n d , Congress should  p rov id e  some 
a d m i n i s t r a t i v e  m achinery  f o r  c o o r d i n a t in g  the  work 
o f  v a r io u s  departm ents  so  f o r  i s  i t  r e l a t e s  to  
w a terw a y s . O tner? / ise ,  th e re  w i l l  be n o t  o n ly  
d e l a y s ,  but the p e o p le  as a whole w i l l  f a i l  to
1 ,  ProDably H o o se v e l t  had the  same id e a  as  
S e n a to r  h'ewlrnds in  regard t o  the  n e c e s s ­
i t y  o f  s tu d y in g  the  waterways and t h e i r  
c o n t r o l  and u ses  as a u n i t .
2 .   ̂ Cong. R e c . ,  Feb, 2 6 ,  1 9 0 8 i
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g e t  from oj.r a t  reams t_.e bene f  i t a  t o  whioh th e y  
arë j u s t l y  e n t i t l e d . " ' -
H o o s e v e l t  e v i d e n t l y  s e n se d  the  im portance o f  
a d e f i n i t e  p o l i c y  a m  th e  f a c t  t n a t  t h e r e  nas  a 
a^ nger  th a t  C ongress  would a c t  t o o  l a t e .  In 
th e  same m e s s a g e , he s a i d ;  "Among t h e s e  m o n o p o l i e s ,  
as the  r e p o r t  o f  th e  Commission p o i n t s  o u t ,  t h e r e  i s  
no o t h e r  v/hich t h r e a t e n s  or  even t h r e a t e n e d  such i n ­
t o l e r a b l e  i n t e r f e r e n c e  w ith  t h e  d a i l y  l i f e  o f  tiie  
p e o p le  as the c o n s o l i d a t i o n  o f  com panies  c o n t r o l l i n g  
w a ter  power."
A l l  th ru  H o o s e v e l t ' a  a d m i n i s t r a t i o n  he -vvas t r y ­
i n g  to  arou se  C ongress  n o t  o n ly  t o  th e  n eed  o f  appro-
1 .  S e c r e t a r y  o f  I n t e r i o r ,  B’o r e s t r y  Bur­
e a u ,  S e c r e t a r y  o f  . /ar .  S en ate  Commit­
t e e  o f  Commerce, o f  I n la n d  , /a t e r w a y s , 
o f  P u b l i c  Lands,  e t c .
2 .  Cong. R e c . ,  Heb. 2 6 ,  1 9 0 8 ,  "I c a l l  
your s p e c i a l  a t t e n t i o n  t o  the  a t te m p t  
on t h e  p e r t  o f  th e  power c o r p o r a t i o n s  
th r u  b i l l s  in t r o d u c e d  a t  th e  p r e s e n t  
s e s s i o n  t o  e s c a p e  from tn e  p o s s i b i l i t y  
o f  government r e g u l a t i o n  in  th e  i n t e r ­
e s t s  o f  th e  p e o p l e .  These b i l l s  are  
i n t e n d e d  t o  e n a b le  the c o r p o r a t i o n s  t o  
t a k e  p o s s e s s i o n  i n  p e r p e t u i t y  o f  n a t i o n a l  
f o r e s t s  la n d s  w i t h o u t  com p en sa t io n  t o  th e  
p u b l i c .  . Thru l a c k  o f  f o r e s i g h t  we have  
formed the  h a b i t  o f  g r a n t i n g ,  w i t h o u t  com­
p e n s a t i o n ,  e z t r e m e l y  v a lu a b l e  r i g h t s  am­
o u n t in g  t o  m o n o p o l ie s  o f  the n a v i g a b l e  
s tre a m s  and p u b l i c  domain. The rep u rc h a s e  
a t  g r e a t  ex p en se  o f  w a te r  r i g h t s  has a l r e a d y  
begun in  th e  E a s t , and b e f o r e  l o n g  i t  w i l l  be 
n e c e s s a r y  i n  the  / / e s t  a l s o .  No r i g h t s  I n -
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p r i a t e  l e g i s l a t i o n  in  g e n e r a l  but tn e  s p e c i f i c  
problems i n v o l v e ! .  fhe f i r s t  o f  t h e s e ,  we might  
s a y , was th e  c o n c e p t io n  o f  tiae r i v e r  as a u n i t  
and n o t  a cc o r d in g  t o  p o l i t i c a l  or  g e o g r a p h ic a l  
b oun du riea ;  E— th e  n e c e s s i t y  o f  guard ing  t h à  
r e s o u r c e s  f o r  tne N a t io n  and p o s t e r i t y  and the  
n e c e s s i t y  o f  r e t a i n i n g  the f e e  s im p le ;  3 — the  
danger  due to  tne  lo b b y i n g  on th e  p a r t  o f  th e  
w a te r  power i n t e r e s t s  in  t h e i r  a t te m p ts  to  fo r c e  
l e g i s l a t i o n  f a v o r a b le  to  them; 4 — the danger o f  
a w a te r  power monopoly .
H o o s e v e l t  f u r t h e r  d i s c u s s e d  th e  need o f  a 
d e f i n i t e  p o l i c y  and p lan  and a r e s p o n s i b l e  p e r ­
manent commission:
"In th e  absen ce  o f  a com prehensive p la n ,  th e  
o n ly  s a f e  p o l i c y  was one o f  r e p r e s s i o n  and p ro­
c r a s t i n a t i o n .  f r e q u e n t  changes o f  p lan  and 
p ie c e m e a l  e x t e n s i o n  o f  p r o j e c t s  have s t i l l  f u r t h e r
( c o n t )  v o l v in g  water  power sh o u ld  
be g r a n te d  t o  any  c o r p o r a t io n  i n  
p e r p e t u i t y ,  but o n ly  f o r  a l e n g t h  
o f  t ime s u f f i c i e n t  to  a l lo w  them to  
con d uct  t h e i r  b u s i n e s s  p r o f i t a b l y .
A r e a s o n a b le  cj'urge s n o u ld ,  o f  c o u r s e , 
be made f o r  v a lu a b le  r i g n t s  and p r i v i l e g e s  
which th e y  o b ta in  from the N a t i o n a l  Govern­
ment.  • The p roceed s  thus  s e c u r e d  a f t e r  the  
c o s t  o f  a d m i n i s t r a t i o n  and improvement has  
been m et,  should  n a t u r a l l y  be d e v o te d  t o  
tn e  development o f  our in la n d  w a terw ays ."
I
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hampered improvement.  • The f i r s t  c o n d i t i o n  o f  s u c ­
c e s s f u l  developm ent  o f  our 'vaterv/ays i s  in  d e f i n i t e  
and p r o g r e s s i v e  p o l i c y .  The se co n d  i s  a c o n c r e t e  
g e n e r a l  p l a n ,  prepared  by the  b e s t  e x p e r t s  a v a i la b le ,  
c o v e r i n g  e v e r y  u s e  t o  whicn  t h e  s trea m s can be p u t .  . • 
The improvement o f  our i n la n d  w a te r  ways can and 
s h o u ld  be made to  pay f o r  i t s e l f ,  so  f a r  as p r a c ­
t i c a b l e  from the i n c i d e n t a l  p r o c e e d s  from ’/ a t e r  power  
and o t n e r  u s e s . ” /'
This  p r a c t i c a l l y  o u t l i n e s  R o o s e v e l t ' s  Theory  
i n  r e g a r d  t o  th e  c o n t r o l  o f  the r i v e r s  n o t  o n ly  as  
w a te r w a y s , but a l s o  i n  reg a rd  t o  i n c i d e n t a l  powers  
such  as  c o n s e r v a t i o n  o f  f o r e s t s  t o  p r o t e c t  the f low  
o f  t h e  s tream  and th e  w a te r  power which would r e s u l t  
i n  th e  improved n a v i g a b i l i t y  o f  r i v e r s ,  e r e .
R o o s e v e l t  seems t o  a n t i c i p a t e  t iie fo e  .1 p o i n t s  
f o r  tn e  s t r u g g l e  f o r  water power s i t e s  and r i g n t s  
f o r  a t  l e a s t  the n e x t  t e n  y e a r s .  Tnere seemed to
be no doubt i n  h i s  mind as t o  the ow nersh ip  o f  the  
w a t e r s ,  and tne r i g h t  o f  t h e  government to demand 
com p en sa t io n  f o r  t h e  f r a n c h i s e s  g r a n te d  by th e  g o v ­
ernment in  th e  f u t u r e  in  l i e u  o f  r i g h t s  in  p e r p e t u i t y .  
In t h e  l i g h t  o f  the  G p e c ia l  l ies  sa g e  t o  C o n g ress ,  th e  
f o l l o w i n g  c o n t e s t s  on t h e  p a r t  o f  t h o s e  r e p r e s e n t i n g  
w a te r  power i n t e r e s t s  in  o p p o s i t i o n  to  th e  P r e s i d e n t
1 .  Cong. R e c . ,  P eb .  2 o ,  1 9 0 8 ,  p .  2 5 1 8 .
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must have been f o r  the fu r tn e r  purpose o f  t e s t i n g  th e  
power o f  th e  P r é s i d e n t  and the r i g h t  o f  Congress to  
p a ss  3non l e g i s l a t i o n . ^  I t  maries the  b e g in n in g  o f  a 
b i t t e r  w a te r  power f i g n t  which i s  n o t  y e t  ended .
The f o c a l  p o i n t s  seem to be the r i g h t  to  charge  
com pensat ion  and th e  demand o f  the  h e r e t o f o r e  
e x e r c i s e d  r i g h t  o f  Congress t o  g r a n t  in  p e r p e t u i t y .  
C l o s e l y  a s s o c i a t e d  w i th  the  s t r u g g l e  f o r  con­
s e r v a t i o n  i s  t h e  name o f  G i f fo r d  P i n c h o t ,  I t  was 
p a r t l y  thru h i s  i n f l u e n c e  as C h ie f  I 'o r e s t e r  w ith  
P r e s i d e n t  H o o s e v e l t  t h a t  the P r e s i d e n t  began to 
urge  s y s t e m a t i c  c o n t r o l  o f  f o r e s t s  and c o n s e r v a ­
t i o n  o f  w a te r  power.  The n e x t  s t e p  i n  the program
was the  C onference  o f  Governors c a l l e d  by the P r e s -  
z.
i d e n t  to  meet a t  tn e  . . l i i te  House in  1908 ,  f o r  the  
purpose  o f  c o o r d i n a t i n g  and fo r m u la t in g  uniform  
s t a t e  as w e l l  as  f e d e r a l  a c t i o n  in  regard  t o  the  
c o n s e r v a t i o n  o f  th e  n a t u r a l  r e s o u r c e s .  The f e e l -
1 ,  See p .  i V .
2 .  This  r e s u l t e d  from a t r i p  made 
by the P r e s i d e n t  to  s tu d y  the  
I l i j s i s s i p p i  and i t s  c o n t r o l .  He 
c a l l e d  the Conference f o r  t h e ’ 
purpose o f  g a in in g  or  advocating-  
uniform s t a t e  a c t i o n  in  regard  to  
the problem. See P ro c e ed in g s
o f  tne Second C o n serv a t io n  C o n e r e a q  
8 9 .  l o l O .  ® '
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in g  VJSL3  r e f l e c t e d  in  t îie  R ep ub lican  p l a t f o r m  o f  
1 90b .  fh ere  v/as a demanl f o r  t h e  developm ent  o f  
w a te r  power, ’’p r e s e r v a t i v e  o f  e l e c t r i c a l  power  
g e n e r a te d  oj  th e  n^itural  f o r c e s  from c o n t r o l  o f  
m onopoij ;  and t o  such  end we u rge  the  e x e r c i s e  o f  
a l l  pow ers” .
i’he y ea r s  19UÜ and 1909 m arled  a d i r e c t  c o n ­
f l i c t  between the  P r e s i d e n t  and C o n g r e s s . — S t r i c t ­
l y  s p e a l i n g , betw een  the P r e s i d e n t  and th e  S e n a t e .
In fa c e  o f  the  c h a l l e n g e  s e n t  by the  P r e s i d e n t  to  
th e  l e g i s l a t o r s , a w a te r  power b i l l  was s e n t  t o  him 
whicn  c o n ta in e d  none of* the p r o v i s i o n s  s t a t e d  by the
P r e s i d e n t  as  n e c e s s a r y  in  n i s  S p e c i a l  M e ssa g e .
/
fhcn  f o l lo w e d  tne n.ainy R iv e r  c o n f l i c t .  The P r e s ­
i d e n t  v e to e d  tne  b i l l  becau se  t h e r e  was no p r o v i s i o n  
f o r  com pensat ion  and because the O enera l  Pam Rets  
o f  190b and 1910 made no p r o v i s i o n  f o r  th e  t e r m in ­
a t i o n  o’f  the  l e a s e  a t  a f i x e d  t i m e .  lio re ov er  in  
1909 the  P r e s i d e n t  o rd ered  the w ithdravm l o f  l a r g e  
t r a c t s  o f  la n d  on 29 s t r e  ims d i r e c t l y  i n  r e f e r e n c e  
to  w ater  power and n o t  i n  regard  to  i r r i g a t i o n .
1 .  i’h i s  was a b i l l  t o  b u i l d  a dam 
on the  Rainy R i v e r ,  M in n . ,  by  
p r i v a t e  p a r t i e s .  The b i l l  was 
p a s s e d  o v e r  R o o s e v e l t ' s  v e t o .
R a i l e d  to  p r o v id e  c o m p e n s a t io n ,  e t c .
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J?he meuJuge dent to  Congreaa in  regard to  th e  
v e t o  o f  the ü a in y  R iv er  B i l l  c o n t a in e a  the f o l l o w i n g  
p r o v i a i o n a :
” (1 )  In p l a c e  o f  tae  p r e s e n t  hapbazara p o l i c y  
o f  perm anently  a l i e n a t i n g  v a lu a b l e  p r o p e r t y ,  we 
s h o u ld  s u b s t i t u t e  a d e f i n i t e  p o l i c y  a lo n g  th e  f o l l o w ­
in g  l i n e s .  . .
" (5)  P r o v i s i o n s  sh ou ld  be made f o r  tn e  te rm in ­
a t i o n  o f  the  gran t  or p r i v i l e g e  a t  a d e f i n i t e  t ime  
l e a v i n g  t o  fu tu r e  g e n e r a t i o n s  the  power or  a u t h o r i t y  
t o  renew or  ex ten d  th e  c o n c e s s i o n  in  accordance w ith  
th e  c o n d i t i o n s  which may p r e v a i l  a t  the t im e .  . .
” (o)  The l i c e n s e  shou ld  be f o r f e i t e d  upon th e  
p r o o f  t h a t  th e  l i c e n s e e  has j o in e d  in  any c o n s p ir a c y  
o r  u n la w fu l  co m b in a t io n  i n  r e s t r a i n t  o f  t ra d e  as i s  
p r o v id e d  f o r  g r a n t s  o f  c o a l  lan ds  in  i. l;xsfa by Act 
o f  May 2Ü, 1908 ."
A l l  thru  R o o s e v e l t ' s  s u g g e s t i o n s  and p r o p o s a ls
seems to be the f e a r  o f  a monopoly o f  t h i s  g r e a t
/
n a t i o n a l  r e s o u r c e .  The Rainy R iv e r  B i l l  was f i n a l l y  
p a s s e d  over the  P r e s i d e n t ' s  v e t o .  The powers  
i n t e r e s t e d  t r i e d  to  f u r t h e r  t e s t  t h e i r  powers and 
p a s s e d  the  James R iv e r  (M is s o u r i )  B i l l ,  which f a i l e d
t o  comply w ith  tne p r o v i s i o n s  l a i d  down by the P r e s -
i d e n t .  I t  was prom ptly  v e to e d  and so no e f f o r t  was
o
maae to  pass  i t  over  th e  p r e s i d e n t i a l  v e t o .  The 
m a jo r i ty  o f  the  House seemed to  concur w ith  R o o s e v e l t
1 .  See p .  '2' ,
h .  I b i d .  Same as Rainy R iv e r .
2 .  P assed  by T a f t — se e  n o te  p .  . // ĵ-
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o,n co m p e n s a t io n .  The S en ate  seemed t o  taLa t h e  vievj 
t h a t  a l l  p r o p e r t y  r i g h t s  o f  s trea m s ( e x c e p t  r i g a t s  o f  
n a v i g a t i o n  and i n t e r e s t s  o f  commerce) b e lo n g  to th e  
r e s p e c t i v e  s t a t e s  and th e  f e d e r a l  Government ought n o t  
t o  charge  com p en sa t ion  f o r  what i s  S t a t e  p r o p e r t y .
The ie a a n d  f o r  co m p en sa t io n  marhed a d e p a r tu r e  from 
tn e  o ld  p o l i c y .  This  d e p a r tu r e  c r e a t e d  a s t i r  in  Con­
g r e s s .  The S e n a to r  from M in n e s o ta ,  i lnute ITelson, on 
h e n a l f  o f  the  S en a te  Committee on Commerce, male the  
f o l l o w i n g  s t a t e m e n t :
"This i s  a nev/ d e p a r tu r e  from the p o l i c y  h e r e ­
t o f o r e  pursued in  r e s p e c t  to  l e g i s l a t i o n  a u t h o r i z i n g  
th e  c o n s t r u c t i o n  o f  such dams and in  view o f  t h i s  
f a c t ,  i t  becomes im p o rta n t  t o  i n q u i r e  w hether  th e  
Government o f  tn e  U n i te d  S t a t e s  has tn e  r i g h t  t o  
r e q u ir e  com p en sa t ion  f o r  use  o f  water  power in  such  
s tre a m s  f o r  p u r p o ses  o t n e r  tnan  n a v i g a t i o n . "
i 'o l lo w in g  th e  . ;h i te  House C onferen ce  o f  G o v ern o rs ,  
a committee  was a p p o in t e d  c o n s i s t i n g  o f  37 members o f  
th e  S t a t e  C o n s e r v a t io n  Committees and 47 members r e p ­
r e s e n t i n g  l a r g e  com m erc ia l  o r g a n i z a t i o n s .  At the  
f i r s t  m eet in g  o f  tn e  C o n s e r v a t io n  Committee,  C h ica g o ,  
June 1 9 ,  1 9 0 8 ,  i t  was d e c i d e d  t h a t  th e  i n i t i a l  s t e p  i n
1 .  See  p .  21
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th e  T/ort: was the c o m p i la t io n  o f  th e  a a ta  in  regard  
to  p r e s e n t  r e a o a r c e a , r a t e  o f  consumption  and how 
lo n g  each wog.ld l a s t  baaed on p r e s e n t  " a c c e l e r a t e d  
con su m p tion" .
The P r e s i d e n t  ordered  th e  heads o f  the s c i e n ­
t i f i c  bureaus t o  hare  t h e i r  f o r c e s  mate such i n v e s t ­
i g a t i o n s  a s  the  Committee r e q u e s t e d .  The f u l l  com­
m i s s i o n  assem bled  a t  W ashington, December 1 ,  and the  
d i f f e r e n t  co m m iss ion s  r e p o r te d  to  the  Committee who 
i n  turn r e p o r te d  t o  the P r e s i d e n t  and Governors who 
assem bled  December 3 ,  1 9 0 8 .
P r e s i d e n t  R o o s e v e l t  was n o t  c o n t e n t  w ith  the 
r e p o r t s  o f  tne J n i t e d  S t a t e s  Commission, e t c . ,  and 
c a l l e d  a Commission o f  the  Governors o f  Canada, 
Mexico and Newfoundland to  meet w i t h  the d n i t e d  
S t a t e s  Commission. The f i r s t  m e e t in g  o f  the North  
American C o n serv a t io n  Conference was h e ld  in  dash-  
i n g t o n ,  February 1 8 - 2 2 ,  1909 .  The crowning a c t  
was tne r e q u e s t  on Pebruary 1 9 ,  1909 to  the  powers  
o f  the w orld  to  meet at  the Hague in  the coming 
autumn to  c o n s i d e r  the c o n s e r v a t i o n  o f  the  n a t u r a l  
r e s o u r c e s  o f  the w o r ld .
1 .  See R o o s e v e l t ' s  s t a t e m e n t ,
R o o s e v e l t ,  New N a t io n a l ia m ,  p .  9 1 .  
"'Mien I s ig n e d  t h i s  S u n d r y 'C iv i l  
B i l l  c o n t a i n i n g  t h i s  amendment i  
t r a n s m i t t e d  w ith  hi-. " ’
o f f i c i a l  a c t  
t h a t  the amer ■ 
i t  was uncona
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Dr. Van Hiae c r i t i c i a e d  Ilr ,  i'awney. R e p r e s e n t a t i v e  
from L l inn eso ta ,  f o r  i n t r o d u c i n g  a c l a u s e  in  the Sundry
à
C i v i l  B i l l  which co u p le d  w i th  th e  r e f u s a l  to  f u r n i s h  
funds  f o r  the  co m m iss io n ,  made i t  i m p o s s i b l e  t o  c o n t in u e  
i t s  work:. Mr. Tawney r e f u t e d  Van H i s e *3 s t a t e m e n t  
and enumerated t h e  d i f f e r e n t  ways t h a t  Congress  had 
h e lp e d  tne  c a u s e .  However,  i*c was proposed  t h a t  the  
Conserva&ion movement sh o u ld  be f u r t h e r e d  by th e  Com­
m i t t e e  c o o p e r a t i n g  wi th a c o m m it te e ,  an u n o f f i c i a l  
body e s t a b l i s h e d  a t  th e  j o i n t  c o n f e r e n c e  composed o f  
Governors o f  the S t a t e s ,  r e p r e s e n t a t i v e s  o f  th e  n a t i o n ­
a l  o r g a n i z a t i o n s  and n a t i o n a l .  C o n s e r v a t io n  Commission  
which met December, 19C6. In t h i s  same a r t i c l e  Van
1 .  ( c o n t )  w ith  tne  r i g h t s  o f  the E xec­
u t i v e  .and th a t  i f  I were t o  remain  
P r e s i d e n t ,  I  would pay no a t t e n t i o n  
t o  i t . "
Ho'wland, H a r o ld .  Theodore R oose­
v e l t  and His T im es.  Yale U n i v e r s i t y  
P r e s s ,  1 9 2 1 .  p .  1 4 9 — "Congress had 
once more shown i t s  f r i e n d s h i p  f o r  tne  
s p e c i a l  i n t e r e s t s  and i t s  i n d i f f -  renoe  
t o  tne g e n e r a l  w e l f a r e . "  •
f b ) I n  regard  to  th e  I n t e r n a t i o n a l  C o n g r ess ,  
R o o s e v e l t  s a i d ,  "Y/hen I l e f t  the . /h i te  
House,  the  p r o j e c t  l a p s e d . "
See a l s o  P r o c e e d in g s  o f  th e  Second  
C o n s e r v a t io n  C o n g r e s s ,  1 9 1 0 ,  pp.  8 8 - 6 9 .
2 .  Van H i s e ,  P r e s i d e n t  o f  the  j n i v e r s i t y  o f  
. / i s c o n a i n ,  and an a r d e n t  s u p p o r t e r  o f  th e
C o n s e r v a t io n  liovement and a c t i v e  s u p p o r t e r  
o f  the N a t i o n a l  C o n s e r v a t io n  C o n g r e ss .
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Hide Gondenuieà th e  Committee on i T i n t l n g  o f  th e  H o u s e ,  
because i t  r e fu s e d  t o  r e p o r t  f a v o r a b ly  on a r e s o l u t i o n  
p assed  by th e  Senate  p r o v id in g  f o r  t n e  p r i n t i n g  o f  
2 b , 000 c o p i e s  o f  the r e p r i n t  o f  the  C o n serv a t io n  Com­
m i t t e e  and tiB P r e s i d e n t ' s  message co n ce rn in g  th e  
s ame, e t c . .
"Thereby d e p r iv i n g  the  p eo p le  o f  in fo r m a t io n  
whicft the  Commission had o b t a in e d .  These men should  
be h e ld  r e s p o n s i b l e  t o  th e  p u b l i c  f o r  d o ing  a l l  t h a t  
l a y  in  t h e i r  power t o  b l o c t  the c o n s e r v a t i o n  movement 
o f  such v i t a l  im portance  t o  the n a t i o n .  . . The v o ic e  
o f  C o n serv a t io n  has become the v o i c e  o f  t h e  N a t io n ,  
thru  P r e s i d e n t  H o o s e v e l t
This  so  arou sed  th e  resen tm ent  o f  the "Gentleman 
from M innesota  t h a t  he s e n t  a l e t t e r  to  the  e d i t o r  o f  
th e  " . io r ld ' s  ..orh" s t a t in g '  the  v iew s  o f  Congress on
the s u b j e c t . The e d i t o r  r e fu s e d  to  p r i n t  i t  on the
grounds o f  poor " e d i t o r i a l  p o l i c y " .  i lr .  Tswney then  
g o t  p e r m is s io n  to  have i t  p r in te d  in  the C o n g r e s s io n a l  
Hecord. In r e p l y  t o  the  Sundry A pp rop ria t ion  c l a u s e .  
Hr. T-iVvney maae the f o l l o w i n g  s ta te m e n t :  "The v e r y
f a c t  t h a t  the  s e v e r a l  Committees a p po in ted  by P r e s i d e n t  
R o o s e v e l t  nave been fo r c e d  to  suspend o p e r a t io n s  i s  
c o n c l u s i v e  e v id e n c e  t h a t  th e y  were i l l e g a l l y  a p p o in t e d ."  
He then went on to  show the e x p e n d i tu r e s  o f  Congress
i n  regard t o  C o n s e r v a t io n .
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ï h e  n a t i o n s  o f  the  , / e a te rn  h em isphere  became e l i v e  to  
th e  need o f  C o n s e r v a t io n  e s p e c i a l l y  a s  many o f  the  
r i v e r s  were i n t e r n a t i o n a l .  These p r i n c i p l e s  were  
t h o s e  adopted  by th e  American C o n s e r v a t io n  Congress  
and l a t e r  by the  American n a t i o n .
The f o l l o w i n g  i s  an e x t r a c t  o f  th e  p r i n c i p l e s  
a d o p ted  by F o r th  American C o n s e r v a t io n  C ongress :
"We regard  t h e  m o n o p o l ie s  o f  w a te r s  and e s p e c i a l l y  
the  monopoly o f  w a te r  power as p e c a l i a r l y  t h r e a t e n i n g ,  
ho r i g n t s  to  cne a se  o f  w ater  power i n  s tream s sh ou ld  
h e r e a f t e r  oe g r a n te d  in  p e r p e t u i t y .  la ch  g ra n t  sh o u ld  
be c o n d i t i o n e d  upon tn e  prompt d e v e lo p m e n t , c o n t in u e d  
b e n e f i c i a l  use and paymeno ox prop er  com pensat ion  to  
tne p u b l i c  f o r  r i g n t s  e n joyed  ; ana i t  sh o u ld  be g r a n t ­
ed f o r  a i e - f i n i t e  p e r i o a  o n l y .  Such p e r i o u s  sh ou ld  
be no l o n g e r  than  i s  r e q u ir e d  f o r  r e a s o n a b le  a : - fe ty  
and i n v e s t m e n t .  fne  p u b l i c  a u t h o r i t y  sh o u la  r e t a i n  
the  r i g n t  to  r e a d j u s t  the  com p en sa t ion  t j tn e  p u b l i c  
a t  s t a t e d  p e r i o d s  ana to  r e g u l a t e  t a  r a t e s  caorged  
to  t.ue end t h a t  undue p r o f i t  or e x t o r t i o n
may be p r e v e n t e d ."
In the  a t tem pt  on th e  part  o f  tn e  E r e s i u e n t  and 
th e  C onservar . i o n i s t s  to  o b t a in  adequate  l e g i s l a t i o n  
t n a t  wouI j. en a b le  the ’v a te r  power to  be . .ev e lo p ed
and y e t  g i v e  tn e  p e o p le  due p r o t e c t i o n ,  tne  f o l l o w i n g
q u e s t i o n s  naturalu .y  a r o s e :
If-Who owns tne  w a te r  on n o n - n a v ig a b l e  s tre a m s?
( 2— Who owns the  w a te r  on n o n - n a v i g a b le  p o r t i o n s
o f  n a v i g a b l e  s tream s?
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ia  bxje a t a t j .3 o f  tae f e d e r a l  dovemment
in  regara  t-v I ta  j o ’era  a a r i p a r i a n  ovner on ine
p a b l i c  landa?
4 — fhe o ld  Question o f  S ta t e  and f e d e r a l  c o n t r o l
o f  C:.e , /a ters  v i t l l n  toe  St 'te w h i le  t h e y  re g a in  in  
/
tne S t a t e .
There - /-s  c o n s i i e r a h l e  c o n t r o v e r t  7 a n l  l i t l  -f-t 1 on 
over  the  s u b j e c t .  'There was a l t o  another  e lem en t  to  
o o t ip l i o 3t e  tue a i t i a t i o n  anu bh t  “'as the  d i f f e r e n c e s  
in  tne h a s t  and ,/eat in  regard  to  r i p a r i a n  law and 
r i g u t s  o f  r i p a r i a n  owners and t ne r i g h t s  o f  the Gov­
ernment as r i p a r i a n  owner in  tne d i f f e r e n t  J u r i s d i c t i o n s ,  
The c o n t r o v e r s y  over  th e  development on n o n - d e v e l -  
op.!‘.en t  o f  biie n a t i o n ' s  a t e r  power i s  c l o s e l y  a l l i e d  
GO th e  movement f o r  c o n s e r v a t i o n  o f  n a tu r - . l  r e s o u r c e s  
and tne q u e s t i o n  o f  tne  n a t i o n a l  a u t h o r i t y  and c o n t r o l  
o f  n a v i g a o l e  s t r e a m s .
Congress d e r i v e s  i t s  r i g u t  t o  r e g u l a t e  comteroe  
from tne  C o n s t i t u t i o n ,  and from t u i s  e x p r e s se d  power,  
tn e  a u t h o r i t y  t o  r e g u l a t e  n i v i g a t i o n  and n a v ig a b l e
3  ■
s t r e a m s .  The Ordinance o f  17b7 p ro v id ed  that
1 .  Some r i v e r s  f low  tn r a  s e v e r a l  s t a t e s  
as Colorado , and il i lfc  H iver  f i lontana)
. f lo w s  thru  ilontana in to  Canaua and 
bach i n t o  jlontana.
2 .  A r t .  I ,  S e c ,  3 ,  C l .  3 .
3 .  • U. S .  Hev. S t .  2 e d .
A ltho  word "commerce is
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'The n a v ig a b l e  w a te r s  l e a d i n g  i n t o  th e  L l i a s i s -  
a i p p i  ana th e  S t .  Lav;renoe and th e  c a r r y i n g  p l a c e s  
b e t  ;een t h e  same s h a l l  be common h ighways and f o r ­
e v e r  f r e e ,  as  w e l l  t o  t o e  i n h a b i t a n t s  o f  th e  s a i d  
t e r r i t o r y  as to  the  c i t i z e n s  o f  the  u n i t e d  S t a t e s . "
f
There were s e v e r a l  n o c a b le  a c t s  and d e c i s i o n s  . l i c h
snowed tne g r a d a a l  s t e p s  by wh i c h  Congress  e x e r c i s e d
i t s  a u t n o r i t y .  The d i s t i n c t i o n  between  i ’e d e r a l  and
dt* C e  j L . r i s d i e t i o n s  w e r e  a v o i d e d .
G-radually,  t i i e r e  were in t r o d u c e d  a p p r o p r i a t i o n s
f o r  tne  improvement o f  harbors  and r i v e r s .  Many o f
t h e s e  w e re  i n t e r s p e r s e d  o r  b u r i e d  i n  a c t s  r e l a t i n g
t o  a p p r o p r i a t i o n s  f o r  p a r t i c u l a r  w orh a .^
The growing t e n d e n c y  nas been t o  p r o t e c t  the
n a v i  :able  w a t e r s . The q u e s t i o n  w hether  or  n o t  th e
s trea m  i s  n a v i g a b l e  i s  a m a t t e r  f o r  C o n g r e s s . to
7
d e c i d e .  In th e  Des P l a i n e s  R iver  Cases i t  was d e -
3 .  ( c o n t )  be u n d e r s to o d  to  in c lu d e  
n a v i g a t i o n ,  e t c .  Commerce i n c l u d e s  
n a v i g a t i o n .  Gilman v .  P h i l a d e l p h i a ,
3 Wall 71-3-7C4. Gibbons v .  Cgden,
9 , /h . ,  1 - 2 2 2 .  G l o u c e s t e r  P erry  Co,
V. P e n n s y l v a n i a ,  114 J .  3 .  1 9 6 - 2 0 3 .
4 .  Act o f  Aug. 7 ,  17 d 9 .  S t a t ,  L 6 0 - 5 3 .
Act o f  M a r . , 1 6 9 6 .  :j. S .  Rev. S t a t .  P 2476 .
W i l s o n  V. B la c h b ir d  G reet  Marsh Co. 2 P et  
fU. S . )  245 ( 1 8 2 9 ) .
5 .  D ec id ed  th a t  C ongress  had"power to  d e term in e
what s h a l l  or  s h a l l  n o t  be*deemed, in  th e
judgment o f  la w ,  an o b s t r u c t i o n  o f  n a v i g a t i o n "
C h i e f  J u s t i c e  M a r s h a l l .  Heed n o t  be an ob­
s t r u c t i o n  i n  f a c t — C ongress  can d e c l a r e  i t
t o  be i n  la w .
Note  1 ,  n e x t  p a g e .  7 .  Hot e  2 ,  n e x t  p a g e .
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c id e d  by Dhe Supreme Court t n a f ' t h e  a n c i e n t  u se
01 tne s tream  by methods o f  p r i m i t i v e  n a v i g a t i o n
e s t a b l i s h e s  a p u b l i c  r i g h t  a'hich i s  not  l o s t  by
n o n - u s e r s  and has f a r - r e a c h i n g  e f f e c t . "  Two
modem t e n d e n c i e s  were' a t  g r i p s  w i t h  one a n o th e r .
j: v a s t  new developm ent  o f  w . t e r  power has r e s u l t e d
3
from e l e c t r i c  t r a n s m i s s i o n  o f  power.  The in v e n ­
t i o n  o f  S ha l low  w a te r  c r a f t  n a v i g a t i o n  and tu n n e l
y
Doat ma Ices i t  p o s s i b l e  to  use  t h e  s h a l lo w  s tream s  
f o r  n a v i g a t i o n  p u r p o s e s .
1 , (A n te ,  n o te  o) H. n .  h .  V o l .  ZZXV
#2 p .  1 7 ,  M e r r i t t  s t a r . n a v i g a b l e  
. / a t e r s  o f  th e  J n i t e d  S t a t e s ,  S t a t e  
and n a t i o n a l  c o n t r o l ,
2 ,  (A n te ,  n o te  7) Economy .L ight  and
Tower Co. v .  U .S .  41 Sup. C t .  hep,
409  (1 9 2 1 )  S .  G. 26o i ’e d .  792 (1919)  
I l l i n o i s  V. Economy L i m t  and Power Co. 
241 1 1 1 .  296 89H E7o (1 9 0 9 )  S .C .  234 
U. . . .  497 (1914)
In v o lv e d  two s u i t s  to  e n j o i n  r i p a r i a n  
owner from damming th e  r i v e r .  P erp e tu a l  
i n j u n c t i o n  g ra n ted  t o  U. S .  by Supreme 
C o u rt .  Abandonment o f  a s trea m  once used 
i s  a m a t t e r  f o r  Congress  t o  d e c i d e .  The 
f a c t  t h a t  i t  has n o t  been used f o r  many 
y e a r s  does  not  d ep r iv e  Congress  o f  i t s  
c o n t r o l .
3 .  E. L. K. i b i d  5 1 6 6 .
E a v i g a b le  ,vaters o f  U. S. M e r r i t t  S t a r r .
4 .  U. 2 .  P a te n t  ^7333010 J u ly  2 ,  1 9 0 2 .
This  e f f e c t e d  i n t e r p r e t a t i o n  o f  n a v i - - b l e  
s t r e a m .  Even the  f l o a t i n g  o f  l o g s  was 
c o n s id e r e d  e v id e n c e  o f  n a v i g a b i l i t y .
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The q u e s t i o n  o f  n a v i g a b i l i t y  was d e f i n i t e l y  
d e c i d e d  a t  tne same t im e as the q u e s t i o n  o f  ü’e d e r a l  
j u r i s d i c t i o n  in  the  Dam Act o f  1 9 2 0 .  With the  
p a s s a g e  o f  t h i s  a c t  and t h e  F e d e r a l  Power Commission  
Act the s t r u g g l e  over  l e g a l  p r e c e d e n t  en d ed .
The a c t  o f  1920 ^provided :
" n a v ig a b le  w a te r s  means t h o s e  p a r t s  o f  s tream s  
o r  o t h e r  b o d i e s  o f  w a te r  o v er  which Congress  has  
j u r i s d i c t i o n  under i t s  a u t n o r i t y  t o  r e g u l a t e  commerce 
w ith  f o r e i g n  n a t i o n s  and among the s e v e r a l  s t a t e s  
and which  e i t h e r  i n  t h e i r  n a t u r a l  or  improved co n ­
d i t i o n  . ana n o t w i t h s t a n d i n g  i n t e r r u p t i o n  bet,veen  
tne  n a v i g a b l e  p a r t s  o f  such  s tream s or  w a ters  by 
f a l l s . s n a l lo w s  o r  r a p i d s  c o m p e l l i n g  la n d  c a r r i a g e . 
a re  u s e d ,  or  s u i t a b l e  f o r  u s e . f o r  t h e  t r a n s p o r t a t i o n  
o f  p erso n  or p r o p e r t y  i n  i n t e r s t a t e  or f o r e i g n  com­
merce , i n c l u d i n g  t h e r e i n  a l l  such  i n t e r r u p t i n g  f a l l s . 
S h a l l o w s ,  or r a p id s ;  t o g e t h e r  w ith  such o t h e r  p a r t s  
o f  s tream s as  s h a l l  have been a u t h o r i z e d  by C ongress  
f o r  improvement b x  th e  U n i te d  S t a t e s  or s h a l l  have  
been recommended to  C ongress  f o r  such improvement  
a f t e r  i n v e s t i g a t i o n  under i t s  a u t h o r i t y . "
Another s u b j e c t  f o r  c o n t r o v e r s y  was the  law  
o f  r i p a r i a n  r i g h t s  which d i f f e r e d  i n  the E a s t  and 
■.est and a g a in  ev en  i n  d i f f e r e n t  p o r t i o n s  o f  the  
. / e s t  a c c o r d in g  t o  the  d ev e lo p m en t  o f  t h e  c o u n tr y  
and i t s  n e e d s .
1 .  41 S t a t .  A r t .  L. c .  2 8 5 .
1063 June 1 0 .  1920
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E i p a r i a n  i t i g h t d  and .« a ter  E i g h t s  i n  E a s t  and . / e a t .
The r i g h t s  t o  th e  w a te r  p a s s e d  from the  "Mother 
c o u n tr y " ,  England,  t o  the s e v e r a l  s t a t e s  and were n o t
I
su rren d e red  up to  th e  E e d e ra l  Government, These 
r i g h t s  were " s u b je c t  to the  l o c a l  law s and u sa g e s  g o v ­
e r n in g  r i p a r i a n  r i g h t s " ;  th e  E e d e r a l  government  
"merely a c q u ir e d  a paramount r i g h t  t o  c o n t r o l  a l l
v/a t e r s , i n t r a  or i n t e r s t a t e ,  c a p a b le  o f  su p p o r t in g
%
n a v i g a t i o n  among t h e s e  u n i t s  o f  Uhe Union".
In th e  q u e s t i o n  o f  w ater  r i g h t s ,  the Eederal  
Government p l a y s  two r o l e s — one a s  s o v e r e i g n  and the  
o t h e r  as p r o p r i e t o r  o f  such  w a t e r s .  In  the  t e r r i t o r ­
i e s  i t  e x e r c i s e s  botn  powers but i n  th e  s t a t e s  i t  may 
e x e r c i s e  one o r  tne o t i ier  a cc o r d in g  t o  the  c ircum ­
s t a n c e s .  .then the new s t a t e s  were a d m it ted ,  t h e y
3
were g r a n te d  th e  same s o v e r e i g n t y  and s t a t u s  as the  
o l d e r  s t a t e s .  This meant th a t  each s t a t e  had a b s o l u t e  
s o v e r e i g n t y  over  the  n o n -n a v ig a b le  w a t e r s ,  w i t h i n  i t s  
b o u n d a r ie s ,  as w e l l  as t i t l e  to  and dominion over  
n a v i g a b l e  streams q u a l i f i e d  o n ly  by the p r e r o g a t i v e s
1 .  Avt,  1 ,  S e c .  8 , c l .  3 ,  C ons t .  Gibbon
V*. Ogden. y h e a t b n  1 .  Organic so u rc e
2 .  Eote  1 , n e x t  p a g e .
3 . *  n o te  2 ,  n e x t  p a g e .
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s a r r e n d e r e d  to  the  j federa l  Government— tn e  paramount  
c o n t r o l  o f  the w a te r s  f o r  n a v i g a t i o n  p u r p o s e s .  To
3
th e  l a t t e r  a l l  e l s e  must y i e l d .  In  th e  c o n s t i t u t i o n s
o f  many o f  t h e  S t a t e s ,  t h e r e  i s . a  d e c l a r a t o r y  s t a te m e n t
d e c l a r i n g  t h e i r  ow nersh ip  o f  a l l  th e  w a te r s  w i t h i n  the  
ys t a t e .
The G a stern  s t a t e s  i n h e r i t e d  the  E n g l i s h  common 
law i n  r e g a r d  to  r i p a r i a n  r i  r h t s , w h i l e  i n  the  . . e s t  
th e  " f i r s t  come— f i r s t  s e rv ed "  law p r e v a i l e d  and d e ­
v e l o p e d .
A cc o rd in g  to the common la w ,  tne  ow nersh ip  o f  the  
w a te r  e x te n d ed  to  the  c e n t e r  o r  th r e a d  o f  th e  s t r e a m ,  
s u b j e c t  to  t h e  p u b l i c  e a s e m e n t .  The t i t l e  t o  t n e  
r i v e r  bed fad l i l u m  aquae ) i s  i n  th e  Ovvners- or p ro ­
p r i e t o r s  ox tn e  r i p a r i a n  r i g h t  in  s e v e r a l t y .  Each 
01:e has  a r i g h t  to  the  u se  o f  tne  w a ter  but  n o t
1 .  Annals o f  Am. Acad. 33:  5 o 6 - 8 2 ,  May, 1 9 0 9 ,
Scope o f  S t a t e  and Eed.  Leg .  C oncerning  J se  o f  
h a t e r s ,  n r i g h t , Ghas. E . , s t u d e n t  o f  s u b j e c t .
A s s t .  A t t y .  t o  S e c y ,  o f  I n t e r i o r ,  R o o s e v e l t * s  
a d m i n i s t r a t i o n .
2 .  P o l l a r d  v .  Hagan, 3 Howard 2 1 2 .  'Tew s t a t e s
a c q u ir e  tn e  same r i g h t s  o f  s o v e r e i g n t y  and
j u r i s d i c t i o n  as  were r e s e r v e d  to  t h e  o r i g i n a l  
t h i r t e e n  s t a t e s  a t  th e  a d o p t io n  o f  th e  c o n s t i t u t i o n ^
3 .  I b i d ,  n o t e  1 ,  p .  3 3 .
4 .  ,,'yoming, b a s h i n g t o n , e t c .  "That a l l  the  w a te r s
o f  xhe S t a t e  b e lo n g  t o  ti^e S t a t e s  and t h e  p e o p l e . "
C o n s t i t u t i o n a l  p r o v i s i o n s .
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p r o p e r ty  r i ç n t  b a t  m ere ly  an a s u l r a c t ,  111 the  
p r o p r i e t o r s  nave a r i . ;n t  to  tne a'ater in  i t s  n a t u r a l  
c o u r s e .  " A l l  th a t  tne law r e q u ir e s  o f  the p a r t y ,  t y  
or over  whose la n d s  a stream  p a s s e s ,  i s  t h a t  tn ey  
s n o u la  use tne water in  a r e a s o n a u le  manner, and so  
as n o t  oO d e s t r o y ,  or render u s e l e s s ,  or m a t e r i a l l y  
d im in is h e d  or a f f e c t  tne a p p l i c a t i o n  o f  the  w ater  
by the  p r o p r i e t o r s  above or below tne  s tream ."
In n o n - n a v i g a b le  w a te r s  he owned tne  bed to  the
c e n t e r  o f  tn e  s trea m  but in  navi-^able or t i u a l  w aters
he owned th e  land  o n l y  to  n igh  w a ter  marc, and the
r i g n t  to  use th e  b ed .  f h i s  common law view does not
h o l i  i n  many o f  tn e  h es to rn  s t a t e s .  In t n e s e  s t a t e s
u..
the  law o f  " p r io r  p o s s e s s i o n "  i s  in  fo r c e  due to  the  
n e c e s s i t y  o f  d i v e r t i n g  ana u s in g  la r g e  q u a n t i t i e s  o f  
the w ater  f o r  i r r i g a t i o n  p u r p o s e s .  Here th e  r i p a r i a n  
owner f i l e s  a c l a im  f o r  th e  amount o f  -water he in te n d s  
to  u se  and must mace p r o v i s i o n s  f o r  u s in g  i t .  He w i l l  
then  be p r o t e c t e d  in  tn a t  amount f o r  subsequent  c la im s
1 .  K ent 's  Commentaries.
2 .  "Appropriat ion  D o c t r in e " ,
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above or  below him a f t e r  th o se  w ith  p r i o r  r igntH  
have been s a t i s f i e d ,
A d i f f e r e n t  sy s tem  h o ld s  in  some ,of th e  , , e s te r n  
 ̂•
s t a t e s .  I t  i s  '*a m o d i f i e d  form o f  the  common law  
r i g n t s  and m o d i f i e d  by t h e  a p p r o p r i a t i o n s  r i g h t s  
v e s t e d  b e f o r e  la n d s  i n  q .ue3tion p a s s e d  inno  p r i v a t e  
o v m ersh ip ” . ^
y .
Jhe f  o i l  C'win g e x t r a c t  may s e r v e  as a summary o f  
one r i g h t s  o f  the  S t a t e  end the f e d e r a l  Government 
and tne r i p a r i a n  owner:
" 1 .  The o n ly  power o f  c o n t r o l  b e lo n g in g  to the  
F e d e r a l  Government i s  under th e  coiamerce c l a u s e  o f  the  
C o n s t i t u t i o n ,  to  r e g u l a t e  n a v ig a b l e  s tre a m s  as h ighw ays— 
t h a t  i s ,  f o r  the purpose o f  n a v i g a t i o n — and t h i s  power 
e x c lu d e d  e v e r y  p r o p r i e t a r y  e l e m e n t ,  and i s  p u r e ly  a 
l i m i t e d  s o v e r e i g n  power o f  c o n t r o l  f o r  a s p e c i f i e d  
p u r p o s e .
" E. A l l  o t h e r  r i g h t s ,  s o v e r e i g n  or  p r o p r i e t a r y ,  
have p a sse d  to  tn e  S t . t e s  or  to i n d i v i d u a l  ow ners . But  
th e  S t a t e  has no p r o p r i e t a r y  i n t e r e s t  in  the  bed or  the  
w a t e r s .  I t s  i n t e r e e a  i s  a h o ld i n g  as s o v e r e i g n ,  i n  
t r u s t ,  f o r  a s p e c i f i e d  p u r p o se ,  p r i m a r i l y  f o r  n a v i g a t i o n .
"3 .  A l l  p r o p r i e t a r y  e lem en ts  o f  t i t l e  or o f  
r i g h t s  o f  u s e r  o f  t n e  bed ana w a ters  b e lo n g  t o  th e  r i p ­
a r ia n  e s t i t e ;  t h e y  are v e s t e d  p r o p e r t y  r i g h t s ,  and
, 1 .  The law o f  " p r io r  a p p r o p r ia t io n "  or  "Colorado  
D o c tr in e "  i s  i n  f o r c e  i n  A r izo n a ,  C o lo r a d o ,
IFew M e x ic o ,  Id aho ,  H e v a a a , Gtah, Wyoming.
E, C a l i f o r n i a ,  Kansas , i lontena , Debras fa , Okla­
homa, Oregon, South D akota ,  T exas ,  / a s h i n g t o n .
1 & 2 .  Sw ain ,  G. F . C o n s e r v a t io n  by S t o r a r e . Yale
U n i v e r s i t y  P r e s s .  1 9 1 5 .  p .  33 and n o t e ,
3 .  C o n s e r v a t io n  o f  h a t e r  by S t o r a g e .  George
F .  S w a in .  Yale  U. P r e s s .  1 9 1 5 .
Rome G. Brown, L i m i t a t i o n  o f  F e d e r a l  C o n tr o l  o f
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sub j e c t  o n ly  t o  the e x e r c i s e  o f  t h e  l i m i t e d  power o f  
s o v e r e i g n  c o n t r o l ,  r e s e r v e d  to  the S t a t e  and the i e d e  
Government f o r  a s p e c i f i c  p u r p o s e - - t h a t  i s , to  h.se 
and r e g u l a t e  the  u se  o f  th e  r i v e r  f o r  n a v i g a t i o n .  -i- , 
p r i v a t e  r i g n t s  o f  the  r i p a r i a n  l a n d ,  i n c l u d i n g  the  r i g h t  
t o  d e v e lo p  ana o p e r a te  and to  e n j o y  the  re v en u e s  from 
su ch  power.
" 4 . I t  m a t t e r s  n o t  t h a t  by one or a n o th e r  S t a t e  
law  th e  r i p a r ia n  f e e  has  been l i m i t e d  to  h i g h - w a t e r  'mark, 
o r  has been by a n o th e r  S t a t e  law e x te n d e d  t o  th e  c e n t e r  
o f  t h e  s t r e a m .  The paramount r i g h t  o f  t h e  s o v e r e i g n  
b e in g  l i m i t e d  t o  s p e c i f i c  a se  end purpose  and a l l  the  
r i g h t s  and b e n e f i c i a l  u se  b e l o n g i n g  t o  th e  r i p a r i a n ,  the
v e s t e d  p r o p e r ty  r i g h t s  o f  th e  r i p a r i a n  are  th e  same in
a l l  c a s e s .
"5 .  Nor are th e  r i p a r i a n  r i g h t s  any d i f f e r e n t  in  
th e  c a s e  o f  a s t r e a m  which  happens t o  be a boundary  
sLream, w heth er  su ch  boundary i s  i n t e r n a t i o n a l  o r  S t a t e ."
A ccord ing  t o  J i l l i a m  Z. Borah, th e  U n i te d  S t a t e s  
governm ent  abanaoned th e  d o c t r i n e  o f  r i p a r i a n  r i g h t s  
v/ith  the  r e s u l t  t h a t  t h a t  d o c t r i n e  even c e a s e d  to  be 
a d o c t r i n e  o f  government in  t h o s e  S t a t e s  th a t  upheld  
" p r i o r  p o s s e s s i o n "  a s  e a r l y  as th e  a c t  o f  1 8 6 6 ,  which
£  â .
was f o l lo w e d  by th e  a c t s  1870 and 1 8 7 7 .
1 .  Cong. Heed. V o l .  4 6 ,  p .  8 5 2 9 - 3 0 .  June 80, 1910|
2 .  J u s t i c e  Brewer D e c i s i o n ,  174 U. S ,  6 9 .  U. S. t.
Rio Grande; " E v id e n t ly  C o n g r ess ,  p e r c e i v i n g  the
t ime had come when the  grow ing i n t e r e s t s  o f  com­
merce r e q u ir e d  th a t  the  n a v i g a b l e  w a te r s  o f  the 
U n ite d  S t a t e s  sh ou ld  be s u b j e c t e d  to  the  d ir e c t  
c o n t r o l  o f  th e  n a t i o n a l  government and t h a t  nothid 
sh o u ld  be done by any s t a t e  t e n d in g  t o  im pair  that] 
n a v i g a b i l i t y  w i th o u t  e x p l i c i t  a s s e n t  o f  th e  natioDI 
a l  governm ent ."  New Mexico had a u t h o r i z e d  the 
c o n s t r u c t i o n  o f  a dam f o r  i r r i g a t i o n  p u rp o ses  on
the  n o n - n a v i g a b le  p o r t i o n  o f  the  r i v e r  and s ince
i t  was n a v ig a b l e  f o r  a s m a l l  p o r t i  on and the
i n t e r e s t s  o f  i r r i g a t i o n  were g r e a t e r  than  i t s  use 
f o r  n a v i g a t i o n  the c o u r t  h e ld  the  improvements  
were l a w f u l  even tho  t h e y  d im in is h e d  the  f lo w  
i n  t h e  s t r e a m .  R eversed  by u. s .  Supreme Court 
9 New Mexico 2 9 2 ,  51 P a c . 674 (1 6 9 6 )  174. n q
6 9 0 - 7 0 8 — 1 8 9 9 .  , , / u .  S. ̂ G^nirf-
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j?li3 f i r s t  C o n g r e s s io n a l  a c t  o f  imoor'cance t h a t  
had r e f  re n c e  t o  vjater power,  was th e  a c t  o f  J u l y  2 0 ,  
IBoo.*^ P r e v io u s  a c t s  o f  Congress  in  regard  to  the 
w a te r s  had r e f e r e n c e  m o s t l y  to  the n a v i g a b i l i t y  o f  th e  
s t r e a m s .
T h is  a c t  r e c o g n i z e d  th e  r i g h t  o f  p o s s e s s i o n .  I t  
was p a s s e d  in  t h e  e a r l y  m in ing  days and p r o v id ed  t h a t  
anyone wno haa b u i l t  a i t c h e s  f o r  m in ing  and o t h e r  pur­
p o s e s  upon the  p u b l i c  domain sh o u ld  be p r o t e c t e d  in  t h a t  
o c c u p a t io n  and u se  t o  t n e  e x t e n t  o f  th e  ground so  b en e -  
f i c i a l l y  u se d .
2 .  ( c o n t )  Kansas v .  C o lorad o ,  206 IT. S .  4 u .
Jua?e Brev.’er :  "While a r i d  la n d s  are  t o  be
found m a in ly  i n  tn e  Western and newer S t a t e s ,  
y e t  tn e  powers o f  the n a t i o n a l  government are  
th e  same as  w i t n i n  th e  l i m i t s  o f  the o r i g i n a l  
t h i r t e e n  and i t  would be s t r a n g e  i f  i n  the  
a b se n c e  o f  a d e f i n i t e  gran t  o f  power th e  
n a t i o n a l  government co u ld  e n t e r  the t e r r i t o r y  
o f  the  S t a t e s  a lo n g  the A t l a n t i c  and l e g i s l a t e  
i n  r e s p e c t  t o  im prov ing  i r r i g a t i o n  or o th e iv j i s e  
th e  l a n a s  w i t h i n  t h e i r  b o r d e r s ."  L im ited  the  
l e g i s l  i t i v e  c o n t r o l  o f  Congr'ess ov er  S t a t e s  t o  
" a u t h o r i t y  o v er  tne  p r o p e r ty  b e lo n g i n g  t o  the  
U n i te d  S t a t e s  w i t h i n  t h e i r  l i m i t s " .  The U n i te d  
S t a t e s  has o n ly  th e  same r i g h t s  as any  o r d in a r y  
p r o p r i e t o r .
(R e c o g n ize d  power o f  Congress  o n l y  o v e r  
n a v i g a b l e  p o r t i o n  o f  s t r e a m .  In U, S .  v  Rio  
Grande r e c o g n i z e d  s tre a m  as  a whole u n i t . )
3 .  For "Sources  o f  R a t i o n a l  A u t h o r i t y ,  and the  
C a u t io u s  and Gradual E x e r c i s e  o f  C o n tro l"  s e e  
p .  169 H .L .R. v o l .  Ô5, Ro. 2 ,  D e c . ,  1 9 2 1 .  
N a v ig a b le  ; /a te r s  i n  U nited  S t a t e s — M e r r i t t -  
S t a r r .
4 .  Cong. R eed .  39 i s t  s e s s i o n .  p .  3 9 3 .
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The J e a e r t  Land Act o f  Llarcn J , l d 7 7 ,  p r o v i i e i  t h a t  
''the '.'/ster o f  a l l  l a i c e a , r i v e r s  and o t n e r  s o i r e e s  o f  
viazex s u p p ly  upon p u b l i c  la n d s  n o t  n a v ig a b l e  a ha 11 r e ­
main and be n e ld  f r e e  f o r  the  a p p r o p r i a t i o n  and use  o f  
tn e  p u b l i c  f o r  i r r i g a t i o n ,  m in ing  and m anu fac tu r ing  pur­
p o s e s  s u b j e c t  to  e x i s t i n g  r i g n t s . This  s t a t u t e  i s  sup­
p osed  t o  a b r o g a te  tne o ld  common law in  regard  to  r ip a r ia n  
r i g h t s  under the  s t a t u t o r y  a u t n o r i t y  to  hold  the  water  
f r e e  f o r  p u b l i c  a p p r o p r i a t i o n " .
S u p p lem en ta l  t o  n e t  o f  l o o o .  Congress  p a s se d  a law 
p r o v i i i n g  tn a t  " A l l  p a t e n t s  g r a n t eu or  preemption  o f  
homesteado a l lo w e d  s n a i l  be s u b j e c t  to  any v e s t e d  and 
a cc r u ed  w a ter  r i g n t s  or ri  ghts t o  d i t c n e s  and r e s e r v o i r s  
u sed  i n  c o n n e c t io n  w itn  sucn w a te r  r i g h t s . "  This Act 
( l o 7 0 )  was f u r t n e r  supp lem ented  by Act o f  1877 .
1 .  LUr. h ,  1 3 7 7 .  1 S t a t .  L. V o l .  19
p .  377;  19 S t a t .  fU. o . )  J 7 7 .
44 Cong. V o l .  b ,  p a r t  3 .  pp. 1966-8.
2 .  Rev. S t a t .  2 3 4 0 .
3 .  "The a t e r  o f  a l l  l a k e s ,  r i v e r s  and
o t h e r  s o u r c e s  o f  w ater  s u p p ly  upon 
p u b l i c  la n d s  and n o t  n a v i g a b l e  s h a l l  
remain and be h e ld  f r e e  f o r  the  appro­
p r i a t i o n  and use o f  the p u b l i c  f o r  
i r r i g a t i o n ,  m in ing  ana m a n u fa c tu r in g
p urposes  s u b , eu t  to  e x i s t i n g  r i g h t s .  
I b id  n o te  1 .  -
Burton fa v o r e d  s t r i c t  r u l e s  and r e g ­
u l a t i o n s  in  regard  t o  w a ter  p o w e v  
d ev e lo p m en t ,  —
Rsb. 1 4 ,  1 9 1 3 .
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The c h i e f  parpoee  o f  the  J e s e r t  Land / .ct  o f  1877  
rjae t o  r e c la i m  a r i d  la n d s  vhich were as a r u l e  non-  
r i p a r i a n .
Under i ï o o a e v e l t ,  th e  C o n s e r v a t io n  Movement grew 
r a p i d l y .  I t  seemed t o  him t o  oe one o f  t h e  b i  : 
problems and he n o t  o n ly  pushed i n  in  C ongress  but  
wiiS a domina-#in g  i n f l u e n c e  in  th e  n a t i o n a l  C o n s er v a t io n  
C o n g r e ss .  M oreover,  the  p u b l i c  was b e in g  e d u o a t e i  
both  by the  c o n f l i c t  w i th  Congress  ar.i the P r e s i d e n t  
and by th e  p u b l i c a t i o n s  o f  tne P r o c e e d in g s  o f  the  
C o n s e r v a t io n  Congress  nd the  r e s u l t i n g  newspaper  
d i s c u s s i o n s  o f  th e  p r o b le m s .  The p u b l i c  was appea led  
t o  i n d i r e c t l y  a c c o r d in g  t o  the  knowledge i t  had a s s im ­
i l a  -ced.
h .  f c o n t ) are  n o t  g o in g  t o  a l l o w  w a ter  power 
to  be w a s ted  or  to  f a l l  i n t o  the  haiids o f  
a xe.v e n p l o i t i n g  c o r p o r a t i o n s . ”
"The a c t s  o f  1899 and 190o  were d r a f t e d  
by Hon. Theodore Burton o f  O hio ,  lo n g  the  
e f f i c i e n t  chairman o f  t h e  R iv e r s  and Harbors  
Committee o f  t h e  House. They were e a r l y  e x p r e s ­
s i o n s  o f  bhe movement f o r  c o n s e r v a t i o n  o f  
n a t u r a l  r e s o u r c e s  which l a t e r  r e c e i v e d  f u l l e r  
e x p r e s s i o n  in  th e  m easures  f o r  f l o o d  c o n t r o l ,  
improvement o f  n a v i g a t i o n  and .vater oower r e g ­
u l a t i o n . "  H. L. R. D ec .  , 1 9 2 1 .  p‘. 1 7 3 .
M e r r i t  S t a r — R a v ig a b le  Waters in  U. £ .
U. S. V Rio Grande I r r i g a t i o n  Co. 174 U, S .  
o90 .  Mr. J u s t i c e  Brewor i n  r e f e r r i n g  to  th e  
a c ta  o f  1 8 u 6 ,  1 8 7 7 ,  1 8 9 1 ,  "O bvious ly  by t h o s e
a c t s ,  so  f a r  as  they  e x t e n d e d ,  Congress  r e c o g n iz e d  
and a s s e n t e d  t o  th e  a p p r o p r i a t i o n  o f  w a te r  in  co n ­
t r a v e n t i o n  o f  th e  common-law r u l e  as  t o  c o n t in u o u s  
f l o w .  To i n f e r  t h e r e  from t h . / t  Congress  intejaded  
r e l e a s e  i t s  c o n t r o l  o v e r  th e  n a v i g a b l e  s tr e a m s  
the c o u n t r y  and t o  g r a n t  in  a i d  o f  m in ing  i n d u s t -
3 SÏ1 i  til A TA 1 ATTljA t  i ATI A"P T.Viû
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*'>t ta e  ouTi-set, T a f t  seemed, v ery  much in  f a v o r  
01 R o o s e v e l t ' s  y o l i c y  and tne C o n s e r v a t i o n i s t s  f e l t  
thai; ne would c- .rry on tne  v;ork. In n i s  sp ee ch  b e fo r e  
th e  R a t io n a l  C o n s e r v a t io n  C ongress ,  December 8 , 1 9 1 0 ,  
P r e s i d e n t - e l e c t  T a f t  e x p r e s s e d  h i s  i n t e r e s t  in  the  
c o n s e r v a t i o n  movemont and n ia  d e s i r e  "to do e v e r y th in g  
I can to  c a r r y  on th e  -.vors so  ad.Tiirably began and so
Vw o n d e r f u l l y  snown f o r t i i  by P r e s i d e n t  R o o s e v e l t " ,
Both R o o s e v e l t  and Taft  seemed to  a c c e p t  the  
d o c t r i n e  t h a t  the c o n s e r v a t i o n  in  t h i s  s e n s e  was a 
n a t i o n a l  problem c a l l i n g  f o r  n a t i o n a l  c o n t r o l .  n e i t h e r
Ô, ( c o n t )  r i g h t  t o  a p p r o p r ia te  th e  w aters
on th e  s o u r c e s  o f  n a v ig a b l e  stream s to  the 
e x t e n t  o f  d e s t r o y i n g  t h e i r  n a v i g a b i l i t y , 
i s  to  c a r r y  th e s e  s t ^ c u t e s  beyond what 
t h e i r  f a i r  import p e r m i t s .  . . . And 
in  r e f e r e n c e  to  a l l  t h e s e  c a s e s  o f  p u r e ly  
l o c a l  i n t e r e s t  th e  ob v io u s  purpose o f  
C ongress  was to  g iv e  i t s  a s s e n t  so  f^ r  as 
the  p u b l i c  lands  were concerned  t o  any  
sy s tem  a l t h o  in  c o n t r a v e n t io n  to  the  
common law r u le  which p e r m it te d  the  appro­
p r i a t i o n  o f  tnoae w aters  f o r  l e g i t i m a t e  
i n u u s t r i e s ."
P r o c e e d in g s  o f  R a t i o n a l  C o n s e rv a t io n  Cong­
r e s s ,  1 9 0 8 ,  "It  must be a p lan  c o v e r in g  
une e n t i r e  c o u n tr y ,  and th e  f i n a n c i a l  
r e s o u r c e s  o f  no S t a t e  are s u f f i c i e n t  . to  
c a r r y  out  the p lan  as i t  ougmt to  be * 
c a r r i e d  o u t .  . . .  I s h a l l  c o n t e n t  m y s e l f  
o n l y  Tjith the s ta te m e n t  o f  my deep sympathy  
w itn  tn e  movement and w ith  my p u rco se  e t c  "
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a c c e p t e d  tne d o c t r i n e  o f  t h o s e  who, •h l l e  b e l i e v i n g  in  
c o n e e r v a u i o n , f e l t  r.nat i t  e n t i r e l y  w i t n i n  the co n ­
t r o l  c.nj. j n r i a d i c t i o n  ox tne o t a t e s .  fi ie  o ld  d o c t r i n e  
o f  S t a t e s  R ig n ts  vas t o  be t.^rashed ont  a t a i n /  g.nd a ? a in  
on an économie b a a i s — waterpower*
In 19G9 T a f t  ' / r o te  a l e t t e r  f o r  tne e d i t o r  o f  
" S ystem " , s t a t i n g  b i s  v ie w s  on th e  s a b j e c t :
"The C o n s e r v a t io n  o f  tne n a t i o n a l  R esources  i s  a 
3 - ib jac t  'vnich w i l l  p ro b a b ly  c la im  from the p r e s e n t  ad-  
l i n i s t r s t i o n  e a r n e s t  a t t e n t i o n  and a p j r o p r i a t e  l e g i s ­
l a t i o n ,  Tne n e o e s s i t .  fo r  a com prehens ive  and sy s t e m ­
a t i c  improvement ox our ' /ater ' .a . /s  and p r e s e r v a t i o n  o f  
our s o i l  anx our f o r e s t s ,  tme s e c u r i n g  from m o n o p o l i s t i c  
p r i v r  te  a p p r o p r i a t i o n  t n e  pov/er i n  tne n a v ig a b l e  s trea m s —  
th e  r e t e n t i o n  o f  u n d is p o s e d  o f  c o a l  la n d s  o f  tne  vovern-  
mei. Ù from com plete  a l i é n a t io n - - " ’i l  th e?e  ara l a t t e r s  
v i t ' :  Li - ] 1 'omt - to  tne p a o o le  o:C the  J n i t e d  S t a t e s  
s .:.i to yo:ir c ons t i  t  uenc / ,  the  b u s i n e s s  men o f  to e  c o u n tr y ,"
Trooably  Ifr.  Taft  v/as r e a l l y  more i n t e r e / t e d  in  th e  
p r o b le  1 f r o  à the  3t--nd p o in t  o f  "your c o n s t i t u e n c y - - t h e  
b u s i n e s s  men", tnan he was in  tlie i n t e r e s t s  o f  th e  p e o ­
p l e  as " whole in  th e  'vater power. I t  aeeraeâ as i f  
LIr. T a f t  vas t r y i n g  t o  pray two r o l e s — one the  e a r n e s t  
s u p p o r t e r  o f  r . o o s e v e l t ' s  p o l i c i e s  , and the  o t h e r  sup­
p o r t i n g  n i s  own i i - iv r te  b e l i  f s  e x p r e s s e d  as s e c r e t a r y  
o f  ..'ar. Eowever,  i t  seemed b e t t e r  p o l i c y  t o  p u b l i c l y  
su 'ppoit  R o o s e v e l t ’ s t n e o r y .
He urged C ongress  t o  p ass  a p p r o p r ia te  l e g i s l a t i o n  
ana. t o  aaopt  a d e f i n i t e  p lan  or p o l i c y .  In h i s  annual
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m essage lie uphelj. k o o a e v e l t  ' j  aeai-ricL f o r . ooinperi39tion  
ana a l e f i n i t e  ten ure  in d to a d  ox a perm it  revocable tt. the 
c i i s o r e t l o n  o f  che S e c r e t a r p  o f  the I n t e r i o r  according 
t  t n e  p r o v i e i o n a  o f  tu  - '-eneral Dam l e t s  o f  1906 and 
1910 under '.vxiicn th e  w a te r  powers were d e v e lo p e d ,
1 .  f r o c e e d i n g d  o f  tue n a t i o n a l  C onservat ion
C o n g r e s s ,  hove.ober l a ,  19u9.  " ( 6 ) fhafi
-water power s i t e s  be d i r e c t l y  l e a s e d  by tne 
f e d e r a l  Government a f t e r  a d v e r t i s e m e n t  and 
b id d in g  f o r  noo e x c e e d in g  oO y e a r s  upon a 
p r o p sr  r e n t a l  and w itn  c o n i i t i o n  f i x i n g  
r a t e s  'charged to  t h e  p u b l i c  f o r  u n i t s  o f  
e l e c t r i c a l  power, botji r e n t a l  and r a t e s  
to  be a d ju s t e d  e q u i t a b l y  ever.;  10 pearo by 
a r b i t r a t i o n  end o t i i e r w is e  'I'ltn s u i t a b l e  
p r o v i s i o n s  a g a i n s t  a s s ig n m en t  to  m onopolist ic  
c o m b in a t io n s .
" (7 j  f r i o r  11 i,larch d ,  lu09  tn ere  had 
been on t h e  recommendation o f  tne declam ­
a t i o n  O erv ice  “/ i t  “drawn from a g r i c u l t u r a l  
e n t r y  b eca u se  uhey we re regaraed  m i s e f u l  
f o r  power s i t e s  wnieh ougnt nut t o  be d i s -  
p oseu  o f  as a r r i c u l t u r a l  l a n d s ,  t r a c t s  
amounting to about m i l l i o n  a c r e s .  . .
These w i th a r a  ; a l s  maae from timm t o  time  
(tover a l l  th e  power s i t e s  in c lu d e d  in  the  
f i r s t  w i tn a r a w a ls  and many more, on 149  
r i v e r s  and in  12 s t a t e s .  The d i s p o s i t i o n  
o f  t n e s e  power s i t e s  i n v o l v e s  one o f  the  
most d i f f i c u l t  q u e s t i o n s  p re . .en ted  in  ca r r y ­
in g  out  p r a c t i c a l  c o n s e r v a t i o n .  The f o r e s t  
S e r v i c e ,  under a power found in  the s t a t u t e ,  
has l e a s e d  a number o f  t h e s e  power s i t e s  in  
f o r e s t  r e s e r v e s  by r e v o c a b le  sy s tem  o f  
l e a s i n g  i s ,  o f  c o u r s e ,  n o t  a j a t i s f a e t o r y  
one f o r  x.he purpose o f  i n v i t i n g  c a p i t a l  
needed  to  put in  prop er  p l a n t s  for"uhe  
t r a n s m u ta t io n  o f  power.
"The s t a t u t e  o f  1691 w ith  i t s  am^nam^ntq 
p er m it s  tne  S e c r e t a r y  o f  the I n t e r i o r
g r a n t  p e r p e t u a l  easem<----
from w ater  s o u r c e s  ov
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In h i s  s p e c i a l  j i e s s \ i g e , ne see;aea to  ig n o r e  ûhe ’’'nooted 
o a e s t i o n  ox law/' in  re g a r x  xo che owne ran i  j o f  tho s i t e s ,  
fhe  q u e s t i o n  o f  th e  s o v e r e i g n t y  o f  xhe S ta x e s  or o’e d e r a l  
Government i s  n o t  i n v o l v e d .  This  q u e s t i o n  caused  much 
d i s c u s s i o n  a l l  th r u  th e  c o n f l i c t ,  but i t  d ia  n o t  seem to  
c a u s e  any con cern  on the  part  o f  h o o s e v e I t  or f a i t .
( c o n t )  xhe p r i m a r y  purpose  o f  i r r i g a t i o n  
and such e l e c t r i c a l  c u r r e n t  as may be i n c i d e n t ­
a l l y  d e v e lo p e d  b u t  no g r a n t  con be made under  
t h i s  s t a t u t e  to  c o n c e r n s  wnose primary purpose  
i s  g e n e r a t i n g  and n a n d l in g  e l e c t r i c i t y .  The 
S t a t u t e  o f  19U1 a u t h o r i z e s  t n e  S e c r e t a r y  o f  
I n t e r i o r  to  i s s u e  r e v o c a b le  p erm its  over  the  
p u b l i c  la n d s  and e l e c t r i c a l  power companies but  
t h i s  s t a t u t e  i s  w o e f u l l y  in a d e q u a te  b e c a u s e  i t  
does  n o t  a u t h o r i z e  t i .e  c o l l e c t i o n  o f  a charge  
or a f i x e d  term o f  y e a r s .  C a p i t a l  i s  s lo w  to  
i n v e s t  in  an e n t e r p r i s e  founued on a p e r m i t  
r e v o c - b l e  a t  w i l l , ”
Here he mad es  tiie sane p r o p o s a l s  as R o o s e v e l t  
i n  r e q u i r i n g  a f i x e d  ten u re  and co m p e n sa t io n .  
Cong, R ec ,  Y o l ,  4 6 ,  p ,  681 .  Jan. 17 ,  1 9 1 0 ,
The o p in io n  i s  h e l l  t h a t  t r a n s f e r  o f  s o v e r e i g n t y  
from fed e i ' - i l  Govern.uent to  the t e r r i t o r i a l  gov­
ernments as th e y  become s t a t e s  in c lu d e d  tîje w a te r  
power in  the r i v e r s ,  e x c e p t  so  xhr as tn a t  owned 
oy r i p a r i a n  p r o p r i e t o r s .  I uo not  trmnh i t  
n e c e s s a r y  to jo  i n t o  u i s c u s s i o n  o f  t h i s  somewhat 
mooted q u e s t ! . n  o f  la w .  I t  see.us to  me s u f f i ­
c i e n t  t o  say  t:uat th e  man who owns and c o n t r o l s  
t h a t  from whicn the  power i s  t o  be c o n v e r te d  and 
t r a n s m i t t e d  owns la n d  which i s  i n d i s p e n s  -b le  to  
the  c o n v e r s i o n  and u se  o f  t h a t  power. I can 
n o t  c o n c e i v e  how th e  power in stream s f l o w i n g  
th r u  p u b l i c  la n d s  can be made a v a i l a b l e  a t  a l l ,  
e x c e p t  by u s i n g  the land  i t s e l f  as tue  s i t e  f o r  
th e  c o n s t r u c t i o n  o f  th e  p l a n t  by which th e  power  
i s  g e n e r a t e d  and c o n v e r t e d ,  s e c u r i n g  u r i g h t  o f  
way t h e r e o v e r  f o r  the  t r a n s m i s s i o n  l i n e s , Under  
t h e s e  G o n a i t i o n s ,  i f  th e  govern, lent owns th e  ad­
j a c e n t  l a n d s ,  in d e ed  i f  th e  government i s  the  
r i p a r i a n  ow ner , i t  lay  c o n t r o l  the  use  o f  t h e  
w a te r  power by im p o s in g  p ro p er  c o n d i t i o n s  on t h e
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j?he P rea ide i i t  aeemed to  f o l lo w  th e  b eaten  t r a i l  o f
iii'3 p i e l e c e a a o r  a n t i l  tne  c o n i l i c t  b e t w e e n  t / . e  S e c r e t a r y  
B a l l i n g e r ,  a S e a t t l e  law yer  
ox Gne I n te r io r ^ a a d  th e  C h ie f  f o r e s t e r — G if f o r d  P in c h o t ,
t n e  d o m i n a t i n g  f i g u r e  o f  the C o n serv a t io n  m o v e m e n t  and
tn e  champion o f  the p e o p l e ' s  h e r i t a g e .
1 . ( c o n t )  on tn e  land  n e c e s s a r y  in  tne  
c r e a t i o n  and u t i l i z a t i o n  o f  the  water  
power.  . .
In the  d e p o s i t i o n  o f  t,he domain a lrea d y  
g m n t e d ,  many w ater  power s i t e s  have 
come .under a b s o l u t e  o w n e rsh ip , ao th a t  
a l l  o f  t h e  I 'a ter  power under p r i v a t e  
ow nersn ip  s h a l l  be a monopoly. I f ,  
however ,  the w a ter  power s i t e s  now owned 
by the  governm ent,  and t h e r e  are enough 
o f  them, S h a l l  be d i s p o s e d  o f  to  p r iv a te  
p e r s o n s  f o r  tne in v es tm e n t  o f  t h e i r  cap­
i t a l  in  such a way as t o  p r e v e n t  t h e i r  
u nion  f o r  purposes  o f  mono p o ly  w ith  o ther  
w a te r  power s i t e s ,  and under c o n d i t i o n s  
t h a t  s h a l l  l i m i t  the r i g n t  o f  use not  
e x c e e d in g  oO y e a r s ,  w i th  proper  means for  
d e te r m in in g  a r e a s o n a b le  graduated  r e n t a l ,  
and v/ith some e^ u i t a b l e  p r o v i s i o n  fo r  
f i x i n g  terms o f  ren ew a l ,  i t  w m id  seem 
e n t i r e l y  p o s s i b l e  t o  p rev e n t  a b s o r p t io n  
o f  t h e s e  most u s e f u l  lands  by a power 
monop&ly as lo n g  as the government r e t a i n s  
c o n t r o l  and can p rev en t  t h e i r  improper  
union  w i t  a o t h e r  p l a n t s .  C om pet it ion  
must be la in u a in ea  and p r i c e s  fcept r e a so n ­
a b le  . "
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Mr. Hewlans made ciie f o l l o w i n g  s t a t e m e n t  in  t h e  
S en a te  which seemed t o  saiamarize v e r y  w e l l  the u n d e r ly ­
i n g  ca u se  Ox the  s t r u g g l e  t h a t  was t o  cause  such  a break  
i n  th e  P r e s i d e n t ' s c a r e e r :
"V.'e are  a l l  f a m i l i a r  w i th  th e  c o n t r o v e r s y  which  
has  a r i s e n  r e g a r d in g  c o n s e r v a t i o n  o f  our n a t i o n a l  r e ­
s o u r c e s .  That c o n t r o v e r s y  i s  c a l l e d  the B a l l i n g e r -  
j?inchot c o n t r o v e r s y .  H a p p i ly ,  as th e  r e s u l t  o f  th e  
d i s c u s s i o n ,  we f i n d  t h a t  b o tn  s i d e s  have p r a c t i c a l l y  
a g r e e d  as to  t h e  l e g i s l a t i o n  which sh o u ld  be put upon 
th e  s t a t u t e  b o o k s .  There i s  a r e a l  d i f f e r e n c e  o f  
op inxon  oetv/een t h o s e  vfho b e l i e v e  w i tn  Mr. P in c h o t  r e ­
g a r d in g  l e g i s l a t i o n  w nica  sh o u ld  be e n a c te d  as to  
c o n s e r v a t i o n  o f  our n a t i o n a l  r e s o  . r c e s .  The d i f f e r e n c e  
Wiilcn e x i s t s  between tne;;x i s  as  t o  th e  a u t h o r i t y  o f  
l a w .  Mr. d a r f i e u a ,  tn e  l a t e  S e c r e t a r y  o f  the I n t e r i o r ,  
and Mr. P in c h o t  nave b o tn  taken th e  v iew  t h a t  the  e x e c ­
u t i v e  lepartm eij t  a s  tixe c u s t o d i a n  o f  th e  g r e a t  p u b l i c  
domain can do a n y th in g  t h a t  i s  n e c e s s a r y  f o r  th e  p r o t e c ­
t i o n  or  c o n s e r v a t i o n  o f  t h a t  domain which i s  n o t  fo r b id d e n  
by la w ,  I  propose  noiv t o  sta'txe th e  p o s i t i o n  o f  Ilr.  
B i l l i n g e r .  i t  i s  th&i, in  th e  p r o t e c t i o n  and c o n s e r v a t i o n  
o f  t h e  p u b l i c  domain, the I n t e r i o r  D eportm ent , or t h e  
e x e c u t i v e  d ep a r tm en t ,  has o n ly  t h o s e  powers' e x p r e s s l y  
a u t h o r i z e d  by la w .
’■/,3 I remarked b e f o r e ,  a l l  d i f f e r e n c e  o f  o p in i o n  
has p r a c t i c a u x y  u isa p p e u r e a  i s  mo v/hut whould be done 
w it h  r e f e r e n c e  to  th e  c o n s e r v a t i o n  o f  our n a t i o n a l  r e ­
s o u r c e s  ana. tue  recom mendations made oy Mr. B a l l i n g e r  
p r a c t i c a l l y  o u t - P i n c h o t  th e  recommendations made by 
Mr. P i n c h o t ."
T a f t ' s  m essage o f  Jan .  I d ,  1910 p r a c t i c a l l y  com- 
i i i i t t e u  T a fÜ to  H o o s e v e x t  and P in c h o t  p o l i c i e s .  I t  was
1* Cong. Hec.  Y o l .  4 5 ,  P t .  p .  3 6 0 .  
Ja n .  6 , 1 9 1 0 .
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DOT: on a q u e s t i o n  o f  method and prooedare in  regard  to  
tne. "Controveray" , bat  r e a l l y  o f  govern:aen t a l  polio.7*  
The Cunningham c o a l  o la im a in  .'.laaha were oe ing  e x ­
p l o i t e d  by aorne S e a t t l e  c a p i t a l i a t a  who n a i  engaged  
h a l l i n g e r  as a t t o r n e y  b e f o r e  he becnme tne S e c r e t a r y  
o f  tn e  I n t e r i o r .  I t  wa  ̂ a m a t t e r  ox b e l i e f  in  the  
p r o t e c t i o n  ox tn e  r e s o a r c e a  ox tne  p eop le  f o r  the  
p e o p l e .
h a i l i n g e r  a a te d  f o r  a f a l l  i n q a i r y  by Congress .  
k j o i n t  com m ittee  c o n s i s t i n g  o f  s i x  members o f  each  
house was a p p o in t e d .  fhe  P r e s id e n t  ordered the r e ­
moval o f  f i n c h o t  and n i s  a s s o c i a t e s  I I a v i s  ‘in:. Shaw 
on Janunry 7 ,  1 9 1 0 .
f ile  C o n g r e s s i o n a l  Committee i n t r o i a c e d  c o n s i d e r ­
a b le  e v i a e n c e  on botn  s i d e s  o f  tne  c o n t r o v e r s y .  Altho  
t n e y su p p o rted  the s ta n d  ta cen  by the P r e s i d e n t ,  Mr. 
P in c h o t  r e c e i v e d  t n e i r  su p p o rt  ra then  than t h e i r  co n ­
demnation .
The B a l l i n g e r - P i n c h o t  c o n t r o v e r s y  
r e s u l t e d  in  an i n v e s t i g a t i o n  by Con­
g r e s s  and both h i l l i n g e r  and P in c h o t  
t e s t i f i e d  in  regard  to tne p o l i c i e s  o f  
the S e c r e t a r y  ox the  I n t e r i o r  in  r e ­
gard t o  tiie "Cunningham c l a i m s " .
Another l i t t l e  s i d e  l i g h t  l i g n t  be 
thrown on Congress a t  t h i s  t im e .  The 
house v/as to  move the committee i t s e l f  
r a t h e r  tnan perm it  sp ea x e r  Cannon. * 
Cannon had w ie ld e d  c o n s id e r a b l e  power  
thru  the p r i v i l e g e  o f  naming com m ittees ,
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Many s p e e c n e s  made by thoae  a c t i v e  in  the  con ­
s e r v a t i o n  \7ere  in t r o d u c e d  and react i n  su p p o r t  o f  the  
c o n t e n d in g  s i d e s .  Mr. G a r f i e l d  nad been an ard en t  
s u p p o r t e r  o f  tne movement and was c o n s i d e r e d  hore or  
l e s s  o f  an a u t h o r i t y  on tne  s u b j e c t  s i n c e  ne had been  
S e c r e t a r y  o f  th e  I n t e r i o r  under Mr. h o o s e v e l t .  The 
B a l l i n g e r - f i n c h o t  c o n t r o v e r s y  reopened  the  g e n e r a l  
d i s c u s s i o n  o f  the  o p p o s in g  p o l i c i e s  o f  t h o s e  i n t e r e s t s  
i n  th e  C o n s e r v a t io n  o f  th e  n a t i o n ' s  r e s o u r c e s .
The C o n s e r v a t i o n i s t s  b e l i e v e d  t h a t  th e  w ater  
power i n t e r e s t s  were o r g a n iz e d  ana s t r o n g  enougn to  
p r e v e n t  l e g i s l a t i o n  t h a t  would be d e t r i m e n t a l  to  t h e i r  
i n t e r e s t s .  M oreover,  t h e y  w ish ed  t o  warn the  p e o p le  
o f  t h i s  danger  and apoce f e a r l e s s l y  o f  i t  in  t n e i i  pub­
l i c  a d d r e s s e s .  R o o s e v e l t  h i m s e l f  varned th e  p eop le  
a g a i n s t  t o e  w a ter  power i n t e r e s t s .  E x - S e c r e t a r y  o f  
tne  I n t e r i o r  G a r f i e l d  d e l i v e r e d  an a d d r es s  a t  tn e  Com­
mencement e z e r o i s e s  o f  tn e  u n iv e r s  u ty  o f  . / i s  cons  in  i n  
1910 i n  wnicn ne warned tn e  p e o p le  o f  tne  need  to  ’'a tch  
c a r e f u l l y  tne l e g i s l a t i o n  in  re g a rd  t o  tn e  w a ter  p o w e rs .
1 .  The f i g h t  f o r  c o n s e r v â t ! cr i s  now in  th e
H a l l s  o f  C o n g r e s s .  The _^resent a d m i n i s t r a t i o n
has recommended und o u t l i n e d  tn e  l e g i s l a t i o n  
i t  deems n e c e s s  , r y  t o  c a r r y  out  most e f f e c t i v e ­
l y  th e  word arid p o l i c y .  I t  now r e s t s  w i t h  o u t  
r e p r e s e n t a t i v e s  in  S e n a te  and House t o  do t h e i r  
sh a r e  in  f u l f i l l i n g  t h e  p le d g e  g iv e n  our p e o p le  
t h a t  our n a t u r a l  r e s o u r c e s  sha%i be c o n s e r v e d
( c o n t )
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l iere  a,^aizi vje x 'in l  xaau s u g g e s t i o n  o f  th e  s t r e n g t h
ox xhe w a te r  power i n t e r e s t  .and tne  p o a s i h i l i t p  t n a t  tn e  y
are  d i r e c t l y  concernée*, in  h l o c x i n g  l e g i s l a t i o n  t b a t  would
tend  uo p r e ' e n t  x h e i r  c o n t r o l  ox tn e  v a lu a b l e  s i t e s  and
would r e g u l a t e  tne.o in  any ;slJ.  P in c h o t  al.-’o v o i c e s  the
s.-r.ie f e a r  and u rg es  th e  p e o p le  to  s a f e g u a r i  t h e i r  r i “' ‘̂ ts
b"7 t o r y  1 t i  on . Both 3 -arx ie ld  and P in ch o t
'vere c o n s e r v a t i o n i s t s  o f  th e  same s c h o o l  as H o o s e v e l t ,
*
and p r e v io u s  to  t h i s  t i j a e , f a x t .
1 .  ( c o n t )  " I t  i s  n o t  on e a s y  taste to  o b t a in
l e g i . e l a t i o n  wnich i s  opposed by g r e a t  v e s t e d  
i n t e r e s t s .  '.?e may be su re  t h a t  a l l  th e  men 
and c o r p o r a t i o n s  who have f o r  ye .a rs  gone  
a c q u ir e d  ownership  or c o n t r o l  o f  l a n d ,  t im b er  
and w a te r  r i g h t s ,  e t c . ,  f r e e  from r e g u l a t i o n  
or  c o n d i t i o n  and w i th o u t  j u s t  com pensat ion  
t o  the  p u b l i c  w i l l  n o t  v o l u n t a r i l y  acq . l i e s c e  
in  p ro p o sed  Ciianp;es. There i s  no i.anger  
t n a t  tn e  r i g  t s  and demands o f  such  i n t e r e s t s  
' . / i l l  be n e g l e c t e d ;  th e  danger i s  t h a t  the  
p u D l ic  i n t e r e s t s  may be f o r g o t t e n .
"The f i g h t  f o r  r e g u l a t i o n  o f  the  use o f  our  
n a t u r a l  r e s o u r c e s  i s  o f  the same c h a r a c t e r  
as t h a t  f o r  th e  c o n t r o l  o f  c o r p o r a t i o n s ,  
but even  ..lore v i t a l  t o  the permanency o f  
our N a t i o n . Both q u e s t i o n s  are e t h i c a l  
and s o c i a l  a s  'well as  i n d u s t r i a l  and p o l i t ­
i c a l . "
T h is  was in tr o d u c e d  Ir  the S en a te  January  
6 , 1 9 1 0 .
2 . "T-aft r e v e r s e d  h o o s e v e l t  ' s p o l i c y  and th e  
t u r n i n g  p o i n t  came -when he s i g n e d  the  James 
R iv e r  (Mo.) warn Act which gave the r i g h t  to  
S t a n d i s h  who im m e d ia te ly  s o l i  i t  t o  the  
Oiiarlc . / . iter Power C o . ,  a New York: c o r p o r a ­
t i o n ,  f o r  a nom inal  sum. The Ozark Company 
m on op o l ized  th e  w a te r  pov/er o f  the  s t a t e "
(Mo.)  McDonald oSrd ,  2nd App. 1 2 9 2 ,  J u l y
2 2 ,  1 9 1 4 .  This  Was a r e v e r s i o n  t o  the  
l a i s s e z  x a i r e  d o c t r i n e .  ROoaeYelt  v e t o e d  1 9 0 9 .X
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. -‘i n  a a a r e a a  : n - u e  b y  j ? i n c n o t  b e f o r e  t n e  i P e o p l e ' s  
i ' ' o r u m  o n  D e c e m b e r  , 1 9 u 9  -.vas  i n t r o a a c e a  a t  t n e  C o n -  
g r e a s l o n a l  n e a r i n g a  i n  r e g a r d  t o  t h e  D i n e h o t - B a l l i n g e r  
c o n t r o v e r s y .
" S t i l l  an o th er  a t t a c h ,  n e a r l y  a a c o e a s f a l  two years  
a g o ,  wad an a t te m p t  to  p r e v e n t  th e  F o r e e t  S e r v i c e  from 
t e l l i n g  the  p e o p l e ,  thru, th e  -agency of  the  p r e s s ,  what 
i t  i s  a c c o m p l i s i i in g  f o r  them and how much uhis N at ion  
n eed  i t s  f o r e s t s .  we_ can n ot  t e i l  v:h-1  we are doing
th e  t im e  w i l l  come wnen t h e r e  w i l l  be nothin_£ to  t e l l .
S in c e  tn e  ij’o r e s t  S e r v i c e  c a l l e d  p u b l i c  a t t e n t i o n  to  the  
r a p id  a 03 0r o t i o n  o f  t h e  power s i t e s  end th e  th r e a te n e d  
g row til  o f  a g r e a t  power m onopoly ,  tjie a tca c t is  upon i t  
have i n c r e a s e d  w i tn  marhed r a p i d i t y .  I a n t i c i p a t e  
t n a t  th e y  w i l l  c o n t in u e  to  do s o .  S t i l l  g r e a t e r  oppos­
i t i o n  i s  prom ised  in  the n e a r  f u t u r e .  There i s  but one 
p r o t e c t i o n - - a n  a mhened and d e term in ed  p u b l ic  o p i n i o n .  
That i s  why I g i v e  you th e  f a c t s . "  ^
The c o n f l i c t  between  th e  C h ie f  B o r e s t e r  and S e cr e ta r y  
o f  the I n t e r i o r ,  Mr. B a l l i n g e r ,  might be sai_. t o  be the 
c u l m i n a t i o n  of the  p r i n c i p l e s  o f  the  op p os in g  f a c t i o n s  
i n  r e g : r a  t o  the powers o f  Congress  in  regard to  the  con-
1 .  This m ight  e x p l a i n  why P in c h o t  a o p e a le d  to  
tne p e u p le  o v er  tne head o f  Congress  and 
the  P r e s i d e n t  had f o r c e d  h i s  d i s m i s s a l  
from the  p o r e s t  S e r v i c e .  " I t  has been no 
s l i g h t  t a s t  to  b r in g  b e fo re  9 , 000,000  p eo p le  
a c o n c e p t i o n  l i k e  t h a t  o f  c o n s e r v a t i o n  and 
c o n v in c e  them t h a t  i t  i s  r i g h t .  T h is  much
we have a c c o m p l i s h e d ." — R o o s e v e l t ,  New N a t io n ­
a l i s m ,  p .  100 .
2 .  Mr. B a l l i n g e r  r e q u e s te d  an i n v e s t i  ; a t io n  b'  ̂
Congress  ox th e  ch a rg e s  p r e f e r r e d  a g a i n s t  " 
him by O la v i s  and Shaw, men t r a i n e d ' i n  th e  
S e r v i c e  and prompted by P in ch o t  t o  male the  
d i s c l o s u r e s  in  regard  t o  the f r a u d u l e n t  f^ntriea 
o f  th e  c o a l  f i e l d  in  h l a s c a .
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âemrat-ion o f  t n e  r e s o t i r c e s .  I t  seems as  i f  Congress  
dodges  t h e  i s s u e  a t  e v e r y  t u r n .  IZren t h e  p u b l i c i t y  
and tn e  n o t o r i e t y  o f  tne B a l l in s r e r  a f f a i r  d id  n o t  seem 
t o  c a u s e  any a t tem p t  t o  r e a l l y  c l e a r  th e  decks o f  th e  
c o n f l i c t i n g  t h e o r i e s  and to p r o c e e d  to  fo r m u la te  a 
d e f i n i t e  p o l i c y .  Mr. S c o t t ,  R e p r e s e n t a t i v e  from Kans­
a s ,  made a r a t h e r  p e r t i n e n t  s t a t e m e n t  i n  regard  to  uhe  
r e a l  m o t iv e s  b e h in d  the  " C o n tr o v ers y " .
" I t  i s  w e l l  known to  e v e r y  member o f  t h i s  House 
t h a t  i t  was a d i f f e r e n c e  o f  o p i n i o n  as  t o  t h e  i n t e r p r e t ­
a t i o n  o f  the  la w ,  b e tw een  th e  S e c r e t a r y  o f  I n t e r i o r  and  
t h e  C h ie f  Por e s t e r  t h a t  has  b rought  about  t h i s  c o n t r o ­
v e r s y  we are now a t t e m p t i n g  t o  put  i n  th e  way o f  s e t t l e ­
m ent.  I t  was n o t  the d i s c u s s i o n  o v e r  th e  Cunningham 
Claims i n  A la sk a  a lo n e  t h a t  prompted t h i s  r e s o l u t i o n  
( r e f e r r i n g  to  th e  r e s o l u t i o n  to i n v e s t i g a t e  t h e  D ep a r t ­
ment o f  th e  I n t e r i o r ) .  There were d i f f e r e n c e s  o f  o p i n ­
io n  i n  re g a rd  to  th e  w ithdraw al o f  w a ter -p o w er  s i t e s  
i n  t h e  f o r e s t  r e s e r v e ,  . d i f f e r e n c e s  o f  o p in io n  on a 
g r e a t  many o t h e r  s u b j e c t s - - t h e  m ost  n a t u r a l  d i f f e r e n c e s  
o f  o p i n i o n  when you c o n s i d e r  the c h a r a c t e r i s t i c s  and 
t r a i n i n g  o f  the  two men. Mr. P in c h o t  ap proach ing  t h e s e  
q u e s t i o n s  from the  s t a n d p o in t  o f  a s c i e n t i f i c  e n t h u s i a s t  
wrapped up i n  th e  one id e a  which he has  made h i s  own, 
and about w hich  he i s  b u i l d i n g  h i s  l i f e ,  v e r y  n a t u r a l l y  
assumed t h e  p o s i t i o n  t h a t  the p u b l i c  o f f i c i a l  c o u ld  
p r o p e r l y  do a n y th in g  th e  la w  d id  n o t  f o r b i d  him from 
d o i n g .  S e c r e t a r y  B a l l i n g e r ,  t r a i n e d  as  a la w y e r  and 
a j u r i s t  a p p r o a ch in g  the s u b j e c t  from t h a t  p o i n t  o f  
v ie w  would m ost  n a t u r a l l y  e n t e r t a i n  th e  o p i n i o n  t h a t  an 
a d m i n i s t r a t i v e  o f f i c e r  s h o u ld  c o n f i n e  h i m s e l f  w i t h i n  th e  
law  t o  do n o t h i n g  w h a te v e r  i ih ic h  th e  lav/ d id  n o t  e x p l i c i t l y  
■and i n  term p e m i t .  I t  i s  a m ost  n a t u r a l  d i f f e r e n c e  o f  
o p i n i o n ,  I  s a y ,  and i t  doés  n o t  f o l l o w  b e c a u s e  t h e y  have  
d i s a g r e e d ,  t h a t  e i t h e r  has  committed  a cr im e ."  '
1 .  Cong. Reed. V o l .  4 5 ,  P t .  1 ,  p. 4 0 2 .  Jan 7 ,  1 9 1 0 .
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On t h e  whole» LIr. S c o t t  s t a t e d  t h e  a t t i t u d e  o f  Cong­
r e s s  v e r y  t a c t f u l l y .  I t  seems from the p r e s e n t  v ie w  o f  
t h e  C o n tro v e rsy ^ th a t  t h e  P u b l ic  t o  which  LIr. P in c h o t  
a p p e a le d  has  d i r e c t l y  su pported  th e  C h i e f  P o r e s te r *  The 
"Cunningham C la im s” was t h e  p&int o f  a t t a c k  b u t  th e  p r in ­
c i p l e s  o f  th e  p o l i c y  o f  the  \ h o l e  a d m i n i s t r a t i o n  i n  regard to 
C o n s e r v a t io n  was i n v o l v e d  and t h e  P r e s i d e n t  was to  answer 
d i r e c t l y  t o  th e  p e o p le  and h i s  p r e d e c e s s o r ,  Mr. R o o s e v e l t .
C ongress  r e a l i z e d  t h a t  t h e r e  were d i f f e r e n t  p o i n t s  or 
p r i n c i p l e s  t h a t  must be  d e c id e d  one way or th e  o th e r  before  
ad eq u a te  l e g i s l a t i o n  and a d e f i n i t e  p o l i c y  c o u ld  be accom- 
p l i s n e d  or  f o r m u la te d .  The members were d i v i d e d  in to  
groups  w i t h o u t  r e s p e c t  t o  p a r t y  l i n e s  b u t  on the  g en era l  
i s s u e s  i n v o l v e d .  lÆr. Smith, R e p r e s e n t a t i v e  from C al i fo rn ia  
v e r y  p o i n t e d l y  put th e  q u e s t i o n s  b e f o r e  Congress  which  i t
1 ,  LIr. B a l l i n g e r ,  S e a t t l e  la w y e r  f o r  Cunningham; 
made Commissioner o f  G enera l  Land O f f i c e  under 
R o o s e v e l t ;  r a i s e d  t o  S e c r e t a r y  o f  I n t e r i o r  
under T a f t .  P r e s i d e n t  su p p o rted  B a l l i n g e r  and 
P in c h o t  was d i s m i s s e d .  B a l l i n g e r  r e s i g n e d  
i n  1911 .
2» Cunningham Claims. Accused  o f  u n d u ly  fa v o r in g  
c e r t a i n  c a p i t a l i s t s  and a l l o w i n g  t o  g a i n  a mono­
p o l y  o f  the Alaskan c o a l  s i t e s .  The c h a r g e s  
were n o t  a c c e p te d  as w e l l - f o u n d e d  b y  C o n g r e s s i o n a l  
Committee and r e p u d ia te d  b y  T a f t .
3 .  C onvent ion  o f  1912 .  P r o g r e s s i v e  e lem en t  and 
R o o s e v e l t  c r i t i c i s e d  and d isa p p r o v e d  o f  th e  P res ­
i d e n t ' s  a t t i t u d e  i n  regard  t o  P in c h o t  and Conser­
v a t i o n .
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m ust  d e c id e  s o o n er  o r  l a t e r  and th e n  p r o c e e d  t o  fo r m u la te  
a d e f i n i t e  program. There was a s t r u g g l e  g o in g  on and t h e s e  
p o i n t s  were t h o s e  a t  i s s u e ,  r e g a r d l e s s  o f  t h e  m o t iv e s  
b eh in d  the o p p o s in g  f a c t i o n s .
"1 .  For what l e n g t h  o f  t im e  sh o u ld  an easem ent be  
g ra n ted ?
S. Should a money c caisi d era t  io n  be e x a c t e d  as t h e  
p r i c e  f o r  t h e  gran t?
3 .  Should  an annual f e e  o r  t a x  be  demanded as  th e  
c o n s i d é r â t  ion  f o r  t h e  g r a n t?
4 .  Should t h e  F e d e r a l  government a t te m p t  t o  r e s e r v e  
t o  i t s e l f  any s u p e r v i s o r y  power o v e r  th e  o p e r ­
a t i o n s  o f  the power ccmpany, i n c l u d i n g  the  r i g h t  
t o  f i x  t h e  r a t e s  to b e  p a id  by  th e  consumer?
5.  What p a r t ,  i f  any, sh o u ld  the  S t a t e s  be p e r m i t t e d  
t o  have i n  f i x i n g  the terms o f  t h e  grant?" /
However, 'Jr • Smith  d e n ie d  the power o f ,  Congress  a s  
s o v e r e i g n  t o  e x e r c i s e  c o n t r o l  o v er  power s i t e s .  He b e ­
l i e v e d ,  as  many o t h e r  l e g i s l a t o r s , t h a t  th e  power sh o u ld  
be v e s t e d  i n  th e  l o c a l  c o n t r o l  r a t h e r  th a n  i n  n a t i o n a l  
c o n t r o l .  I t  was a p a r t  o f  t h e i r  b e l i e f ,  t h a t  a s i d e  from  
t h e  q u e s t i o n  o f  s o v e r e ia -n ty ,  l o c a l  c o n t r o l  would be more 
e f f i c i e n t ,  s i n c e  th e  n e ed s  o f  the  s e c t i o n  would be more 
c l e a r l y  u n d e r s to o d  and i t  would be more d i f f i c u l t  f o r  '
power i n t e r e s t s  t o  c o n t r o l  t h e  many l e g i s l a t u r e s  r a t h e r  
th a n  one l a i g e  l e g i s l a t i v e  body l i k e  C o n g r ess .
1 .  Cong. Heed. January 8 , 1 9 1 0 .  House, 
p .  4 1 9 .
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The B a l l in srer -P inchot  Controversy  did. n o t  cease  wi "Si 
the  d i s m i s s a l  o f  I,Ir. P inchot  and the r e s ig n a t i o n  th e  fo l lo w ­
ing: yea r  o f  lir. B a l l i n g e r .  The fundamental p r i n c i p l e s  o f  
t h e i r  p o l i c i e s  were y e t  to be d ec id e d ,  LIr, Graham, Represent, 
a t i v e  from I l l i n o i s  brougnt t h i s  out  v e r y  a b ly  in  a discussion  
b e f o r e  the  House.
" S e c r e ta r y  o f  I n t e r i o r  G a r f i e l d ,  w ish in g  to  f o r e s t a l l  
th e  t a k i n g  o f  c e r t a i n  l o c a t i o n s  as pov/er s i t e s  which would 
be u n t im a t e ly  th e  b a s i s  o f  a p r iv a t e  monopoly, withdrew  
from s e t t l e m e n t  i n  January and February, 1910, a la r g e  amount 
o f  la n d  a d jacen t  t o  and a v a i l a b l e  f o r  power s i t e s ,  LIr, ‘ 
G a r f i e l d  went out o f  o f f i c e  Lia re h 4 ,  1910,  and I Jr. B a l l in g er  
su cceed ed  him and w i th in  s i x  weeks c a n c e l l e d  the withdrawals 
upon the  th e o ry  t h a t  t h e r e  was ’ no pov/er lodged i n  the exec­
u t i v e  department o f  th e  Government to  make t h i s  w ithdrawal’ , . , .
’ t h a t  t h e r e f o r e  h i s  p r e d e c e s s o r ' s  a c t i o n  was v o id  and that  
he was so  t h o r o l y  conv inced  o f  t h i s  th a t  he could  not evade 
t h e  d u t y  o f  revok ing  tnem and r e s t o r i n g  th e  land to  sett lem ent’.
"He d id  not  c a n c e l  them because  G a r f ie ld  had not  the  
power t o  withdraw ^  much la n d ,  but  because  he had not  the  
power t o  withdraw an y . "
The members o f  Congress were a t  l o s s  in  regard to the  
u l t i m a t e  outcome o f  t h e  r e s o l u t i o n s  and b i l l s  in trodu ced  
as  lo n g  as the v i t a l  p o in t s  were undecided in  regard to  the 
l e g a l i t y  o f  Congress to  prov ide  and enact  laws embodying 
the  c o n t e s t e d  p r i n c i p l e s .  Mr. Bankhead in tro d u ced  the
f o l l o w i n g  r e s o l u t i o n  in  the Senate:
" R e so lv ed :— That the  P re s id en t  o f  the  S e n a te .b e  and 
i s  hereby  d i r e c t e d  t o  appoint  a committee t o  c o n s i s t  o f  
f i v e  members o f  the Senate whose duty  i t  s h a l l  be to  
c o n s id e r  th e  q u es t io n  o f  the improvement o f  the navigable
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r i v e r s  o f  the 7 n i  te  & S t a t e s  w i t h  a v ie w  o f  recommending  
. n e c e s s a r y  l e g i s l a t i o n  f o r  th e  p r e s e r v a t i o n  o f  v/ater  
power s i t e s  and c o o r d i n a t i o n  o f  n a v i g a t i o n  and power  
where a v a i l a b l e  power s i t e s  e x i s t  on n a v i g a b l e  r i v e r s  
and r e p o r t  th e  r e s u l t  o f  such  i n v e s t i g a t i o n ,  w i th  t h e i r  
recom m endat ions ,  t o  t h e  S en a te  b y  b i l l  or o t h e r w i s e . ” i
I t  was th e n  f u r t h e r  recommended t h a t  a bureau be o r g a n iz e d
f o r  t h e  p urpose  o f  g a t h e r i n g  d a ta  i n  regard  to  h y d r o - e l e c t r i c
e n t e r p r i s e s .
F i n a l l y  Congress  f a c e d  the i s s u e  s q i m r e l y  and p a s s e s  a 
r e s o l u t i o n  (Senate  4 4 ) ,  w h ich  c o n s i s t e d  o f  t h e  s a l i e n t  p o i n t s  
o f  th e  c o n t r o v e r s y  t h a t  had b lo c k e d  th e  p ro p e r  l e g i s l a t i o n  
f o r  the  p a s t  few  y e a r s .  The r e s o l u t i o n  c o n s i s t e d  o f  a 
number o f  q u e s t i o n s  f o r  th e  J u d i c i a r y  Committee to an sw er  in  
regard  t o  t h e  l e g a l i t y  o f  C ongress  i n  p a s s i n g  l e g i s l a t i o n  
in  r e g a rd  to  v /ater pov/er d ev e lo p m e n t .
The f o l l o w i n g  i s  th e  "Ansv/er t o  the I n t e r o g a t o r i e s  P ro ­
pounded i n  th e  R e s o l u t i o n ” (8 4 4 . )
” That v /hether a s tream  i s  nav ia-ab le  or  n o h - n a v i z a b l e ,
s t a t e  or i n t e r s t a t e ,  th e  r i g h t s  o f  t h e  J e d e r a l  Government as  
r i p a r i a n  owner are  p r a c t i c a l l y  t h e  same, and b a r r i n g  any  
power t h a t  may r e s t  i n  t h e  F e d e r a l  Government under th e  
Commerce c l a u s e  o f  t h e  C o n s t i t u t i o n  t h a t  government has  
m a n i f e s t l y  the  r i g h t  t o  l e a s e  f o r  com p en sa t ion  and on s u ch  
term a as i t  s e e s  f i t  i t s  r i p a r i a n  la n d s  w i t h  the  w a ter  ap ­
p u r te n a n t  t h e r e t o ,  b u t  th e  l e s s e e  v/6u l d  n o t  a c q u ir e  a g r e a t e r
1 .  S. R, # 1 9 5 ,  March 8 , 1 9 1 1 .  Cong. Heed. V o l .  4 5 ,  
p. 2 8 7 9 .
2 .  R a th er  a change from t h e  f a i l u r e  t o  p r o v id e  
a p p r o p r i a t i o n s  f o r  s u c h  i n  Sundry C i v i l  B i l l  i n  
1 9 0 8 .  See Van H i s e ' s  and R o o s e v e l t ' s  s t a t e m e n t s  
a n t e ,  p .
3 .  S 4 4 .  Cong. Reed. V o l .  4 7 ,  P t .  2 ,  p .  1 2 6 8 .
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rie-'nt or i n t e r e s t  in  sucn w ater than th e  nsirfruct d e f in e d  
"by the conmon law , and such r i~ h t  or i n t e r e s t  would "be sub­
j e c t  t o  and charged w ith  any r i s h t  a c q u ie sc e d  under th e  Act 
o f  Ju ly  2 6 , I860 (R. S. S ec . 2 3 3 9 ) .
" The ? e d e r a l  Goyernment has no w ater  power a s id e  from  
th e  u s u fr u c t  t o  l e a s e  in  such  c a s e s ,  and i f  th e  u t i l i z a t i o n  
o f  the w ater  in  a stream  i s  sought beyond such u stj fru ct  and 
f o r  o th e r  p u r p o se s ,  a u th o r i ty  t h e r e f o r e  must be o b ta in e d  from 
the S ta te  i t s e l f  where the  r e s id u a r y  power over  th e  w ater  
r e s i  d es ,
”2 . We are o f  the o p in io n ,  d iv o r c in g  th e  q u e st io n  o f  
r ip a r ia n  r i g h t s , t h a t  th e  F e d e r a l  Government, in  a u th o r is in g  
th e  c o n s tr u c t io n  and th e  m aintenance o f  a dam on a n av igab le  
stream b y s t a t e s ,  m u n i c i p a l i t i e s ,  o r  by p r iv a t e  p a r t i e s ,  might 
w e l l  be f o r  th e  c h i e f  and prim ary purposes o f  improving the  
same r ig h t  t o  p r e s c r ib e  th e  terms and com oensation  f o r  the  
use o f  the su rp lu s  power c r e a te d  as an in c id e n t  t o  the main 
improvement a s  th e  Government would have i n  case  i t  had i t s e l f  
b u i l t  th e  dam or made the improvement, and th a t  the government 
h a v in g  d e le g a te d  th e  power o f  b u i ld in g  such a dam to  p r iv a te  •
1 .  May 1 7 ,  1911 . Cong. Hec. V ol. 47 , P t .  2 , p.
1268 . P assed  S en a te , adopted  unanim ously
S . E. #44 .
"R esolved: f l )  Has n a t io n a l  Government any
a u t h o r i t y  to  impose a change f o r  t h e i r  use o f  
w ater  power d eveloped  on n o n -n a v ig a b le  streams 
w hether s t a t e  or i n t e r s t a t e ?
" (2) Has i t  any a u th o r i t y  in  g r a n t in g  permits 
t o  d eve lop  power on a n a v ig a b le  stream , to  
impose and e n fo rce  c o n d it io n s  r e l a t i n g  to s ta te d  
payments to  the government, r e g u la t io n  o f  charges 
to consumers and d eterm in a tio n  o f  th e  r ig h t  to  
make use o f  su ch  d evelop ed  power?
" (3) Has i t  a u th o r i ty  in  d is p o s in g  o f  any lands,
r e se r v e d  or unr se r v e d ,  n e c e s s a r y  and s u i t a b le  
f o r  use in  c o n n ec t io n  w it h  the developm ent or use 
o f  w a te r  power on a n o n -n a v i gab1e s tream , t o  con­
t in u e  t o  impose and -en force  charges fo r  use and 
developm ent o f  such w ater  power and c o n tr p l  and 
r e g u la te  the  d i s p o s i t i o n  o f  su ch  w ater  power to  
i t s  consumers?"
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p a r t i e s  m igiit w e l l  c o n f e r  upon them as a c o m p en sa tio n  f o r  
t h e i r  work th u s  u n d e r ta k e n ,  th e  r i^ h t  t o  do what th e  Gov­
ernment i t s e l f  c o u ld  do i n  c a se  i t  had i t s e l f  c o n s tr u c t e d  
th e  w ork .
” In  t h i s  c o n n e c t io n ,  and as a f u r t h e r  r e sp o n se  t o  the  
i n t e r r o g a t o r y  i t  m ust be n o te d  th a t  the  mere g r a n t  b y  a
j’e d e r a l  Government o f  a u t h o r i t y  t o  c o n s t r u c t  a dam i n  a
n a v ig a b le  r i v e r  n o t  f o r  purpose o f  n av ipration  b ut r e a l l y  
f o r  th e  c r e a t io n  o f  a jra ter  pow er, i s  m er e ly  a l i c e n s e  or
p e r m it ,  th e  e f f e c t  o f  W iich i s  t h a t  i f  th e  dam i s  c o n s t r u c t e d
and o p e r a te d  con form ab le  t o  p la n s  approved  b y  th e  Government, 
i t  w i l l  n o t  be deemed -an im pedim ent or o b s t r u c t i o n  to  n a v ig ­
a t i o n .  And in  su c h  c a s e  , the Government w ould  be a u th o r iz e d  
t o  charsre a nom inal l i c e n s e  f e e  f o r  i n s p e c t i n g  and p a s s in g  
upon the  p la n s  and f o r  w a tc h in g  o v e r  the work t o  s e e  t h a t  
i t  conform s t o  th e  p la n s  and i s  p r o p e r l y  m a in ta in e d  but  
th e  r e g u l a t i v e  pow er o f  th e  Government w ould n o t  ex ten d  
t o  th e  u se  o f  the  w a te r  f o r  o t h e r  p u r p o se s  th a n  n a v ig a t io n  
and i n t e r s t a t e  u se  o f  th e  w a ter  f o r  o t h e r  p u r p o se s  th a n  
n a v ig a t i o n  and i n t e r s t a t e  commerce. In su ch  a c a s e ,  i t  
seem s t o  us th a t  t h e  F e d e r a l  Government has no w a te r  power 
to  s e l l  o r  charge com p en sa tion  f o r ,  f o r  i t  i s  o n ly  a u th o r iz e d  
by the  C o n s t i t u t io n  t o  r e g u l a t e  i n t e r s t a t e  and f o r e i g n  
commerce, w hich  in  t h i s  c a s e  means n a v i g a t i o n ,
"3. And as a f u r t h e r  answ er we w i l l  add t h a t  th e  
F e d e r a l  Government has under tn e  C o n s t i t u t io n  p le n a r y  power  
t o  s e l l  o r  l e a s e  i t s  r i p a r ia n  la n d s  w it h  the  w atôr  ap p u rten a n t  
t h e r e t o ,  and t h a t  i f  on any su c h  la n d  t h e r e  i s  a w ater power  
s i t e ,  t h a t ,  as a p a r t  o f  th e  r i p a r i a n  la n d ,  can o f  co u rse  be  
s o l d  o r  l e a s e d .
" The F e d e r a l  Government has no w a te r  power d i s t i n c t  o r  
se p a r a b le  from i t s  r i p a r i a n  la n d s  or  any w a te r  power s i t e  
on th e  same. The o n ly  w ater  t h â  F e d e r a l  Government owns 
i s  th e  common-law u s u f r u c t  in  th e  w ater  a p p u rten a n t  t o  i t s  
r i p a r ia n  la n d s .  In  l e a s i n g  i t s  r i p a r i a n  la n d s  w ith  t h e i r  
a p m ir ten a n t w a te r ,  which i s  a l l  th e  Government has t o  l e a s e ,  
w i t h i n  a s t a t e  i t  c a n  no doubt p r e s c r i b e  such  term s a s  i t  
s e e s  f i t  in  r e s p e c t  t o  r e n t ,  d u r a t io n s  o f  l e a s e ,  and th e  
u s e s  t o  w hich  th e  l e a s e  and th e  u s e s  to  w h ich  th e  l e a s e d  
p rem ise s  may be p u t .  I t  c a n  pay  in  i t s  l e a s e  to  th e  l e s s e e ,
‘ I f  you s u c c e e d  in  c r e a t i n g  and m a in t a in in g  a w aterpow er  
on th e  p r e m is e s ,  w h ic h  I l e a s e  y o u , you  w i l l  be r e q u ir e d  t o  
r e n t  su ch  pov/er on su ch  and such te r m s .  T h is  c o n d i t io n  
w i l l  be in  your l e a s e ;  w ith o u t  i t  I w i l l  n o t  l e a s e  you th e  
p r e m is e s .  I f  you  a c c e p t  a l e a s e  w ith  t h i s  c o n d i t i o n  and 
f a i l  t o  com ply  w i t h  th e  c o n d i t i o n  your l e a s e  w i l l  be f o r f e i t e d . ‘
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In  t h i s  co n n ect io n  i t  mnst be borne in  mind, however, th a t  
the leasin g: o f  th e  w ater power s i t e  as a p art  o f  t h e  r ip a r ­
ian  lan ds o f  the f e d e r a l  Government does n ot  in  and o f  i t ­
s e l f  c o n fe r  th e  r i s h t  to c r e a te  a w ater power. At m ost, as 
we have a lr e a d y  s t a t e d ,  i t  m ere ly  c o n fe r s  th e  common law  of  
u su fr u c t  in  the w ater . I f  any o th e r  or fu r th e r  u se , o f  the  
w a te r  in  the stream s i s  r e q u ir e d ,  the  r ig h t  to  such u se  
m ust be o b ta in e d  from S ta te  a u t h o r i t y  and t h e r e f o r e  i t  i s  
d i f f i c u l t  to  se e  how w a ter  can be e s t a b l i s h e d  i n  such cases  
w ith o u t  the c o -o p e r a t io n  o r  con sen t o f  th e  S ta t e ."
The above rep ort d id  n o t  d ec id e  th e  q u e s t io n  o f  the 
r i g h t  o f  th e  T e f e r a l  G overm ent t o  charge com pensation, 
and from th e  f a c t  th a t  th e  F ed er a l Power Commission o f  
1920 r e c o g n iz e d  the r is-h t  o f  th e  F ed er a l Government to  charge 
com p ensation  and th a t  the  government had n o t  o n ly  a usufruct  
i n  the  w a te r  b u t a l s o  on n o n -n a v ig a b le  p o r t io n s  o f  navigable  
stream s and c o n t r o l  o f  t h e  w ater .
The n e x t  im portant p o in t  in  th e  Q on serva tion  s tr u g g le  
was rea ch ed  during th e  p a ssa g e  and f i n a l l y  the v e to  o f  the 
Coosa R iv er  Dam A ct .  * The v e to  was a v i c t o r y  f o r  Conservatioa- 
i s t s  and i t  meant t h a t  the c r i t i c a l  p e r io d  was p a sse d .  Had 
T a ft  p a ssed  th e  b i l l ,  th e  C onservation  Movement would prob­
a b le  have been  somev/hat ch ecked . In commenting upon the
C ontained too  many c o n c e s s io n s  f o r  Alabama 
Power C o., a Canadian f ir m . "iTo p r o v is io n  
i s  made f o r  com pensation , I  th in k  t h i s  i s  
a f a t a l  d e f e c t .  . . To make such a reserv a tio n  
i s  n o t  d e p r iv in g  the S t a t e s  o f  a n y th in g  th a t  
b e lo n g s  t o  them." Reccmmended a p p ly in g  
com pensation  f o r  improvement o f  s tr e a m s .  
D eclared  navisration  in  r e s p e c t iv e  stream s a 
s t r i c t l y  j’e d e r a l  f u n c t io n .  F u r th er , "I  
s n g g e s t  th a t  the N ation  shou ld  adopt*a con­
s i s t e n t  and harmonious p o l i c y  o f  trea tm en t  
o f  th e se  w ater  power p r o j e c t s  which w i l l  p re ­
serv e  f o r  t h i s  purposr —- -  
government whose risrh'
p erm it ."  V eto messat 
s e s s i o n .  Sen. Doc. #
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v e t o  and th e  n eed  o f  l e g i s l a t i o n  i n  c o n fo r m ity  w it h  th e  
v e t o  m essages o f  P .o o sev e lt  and T a f t , j^enre s e n t  a t i v e  Humphreys 
s a id :
"We w i l l  have a power t r u s t  in  t h i s  co u n try  towards w hich  
the  S t e e l  Trust and tn e  Standard O il  T rust w i l l  he as n o th in g - -  
w i l l  seem a s  mere b e n e v o le n t  s o c i e t i e s .  There i s  no t r u s t  
p o s s i b l e  i n  t h i s  c o u n tr y  t h a t  w i l l  have th e  power w hich  
th e  w a te r  pov/er t r u s t  v / i l l  have u n le s s  th e  F e d e r a l  Government 
p u ts  i t s  hand upon i t  and r e g u l a t e s  i t . "
The n e x t  day. S en a to r  ITev/lands, an  a r d e n t  su p p o r te r  
o f  th e  C o n se rv a t io n  movement and a t i r e l e s s  worker f o r  a 
d e f i n i t e  f e d e r a l  program , in tr o d u c e d  th e  f o l lo w in g  t e n t a t i v e  
p la t f o im  f o r  t h e  M 'ational D em ocratic  P la tfo rm :
"The e s ta b l i s h m e n t  o f  a board o f  e x p e r t s  a p p o in te d  
by th e  P r e s id e n t ,  o f  which board th e  C h ief  E ngin eer  o f  
th e  Army s h a l l  be ch a ir m a n ,to  a c t  v / ith  th e  a p p rova l o f  
C ongress and w i t h  th e  c o o p e r a t io n  o f  th e  S t a t e s  fo r  th e  
developm ent o f  our r i v e r s  f o r  e v e r y  u s e f u l  purpose ( i n ­
c lu d in g  w a te r  power d e v e lo p m e n t j ."
The Coosa R iv e r  Dam Act was a b i l l  t o  o b ta in  th e  
s p e c i a l  a c t  o f  C ongress n e c e s s a r y  t o  c o n s t r u c t  an ob­
s t r u c t i o n  in  a n a v ig a b le  s tre a m , p r o v id ed  t h a t  the p la n s  
had a lr e a d y  been  approved b y  th e  S e c r e t a r y  o f  War.
T his was th e  cu stom ary p rocedu re  and th e  b i l l  was q u i t e  
s i m i l a r  to  th e  R ainy  R iv e r  (Minn. ) and James R iv er  (Mo. ) 
a c t s  w hich  had been  v e to e d  by R o o s e v e l t  b eca u se  t h e y  d id
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n ot provide fo r  compensation. The Rainy River Act was 
passed over the veto on ly  a f t e r  the P resident had forced  
the company to comply w ith  h i s  demands fo r  compensation, 
e tc .  , and he had n o t i f i e d  the Rouse o f  the acceptance o f  
the demands by the Company.
The Coosa River Dam Act was to get perm ission  to  
e rec t  a dam in  the Coosa River by the Alabama Power Com­
pany, which was r e a l ly  a su b s id iary  o f  a Canadian Company,
The b i l l  was one o f  the o ld  type vâiich f a i l e d  to provide 
fo r  compensation or make proper p ro v is io n  fo r  recapture 
at th e  end o f  the term.
Those who sponsored the b i l l  expected i t  to  be approved 
by the P resid en t in  th e  l ig b t  o f  h i s  statement as Secretary  
o f  ,,'ar th a t  the Government had no r igh t to refuse a permit 
i f  t h e  company had complied with a l l  th e  l e g a l  requirements 
o f  the Dam A cts, e t c .  However, the B aH inger-P inchot
con troversy  and the r e s u l t in g  n o to r ie ty  probably caused 
the P resid en t to y ie ld  to  the demands made by Secretary  
of :'7ar Stimson. The r e s u lt  was the veto o f  tne Coosa 
River Dam Act. The v e to  message was q u ite  s im ila r  in  
i t s  demands to that w r it te n  by Roosevelt when he had had 
occasion  to  veto  the Rainy River and James River Dam A cts.
The P resident s ta te d  that there were too many con cess ion s  
to  tne Power Company and no proper p ro v is io n s  fo r  compensation.
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T h is  was a v i c t o r ”  f o r  th e  C o n s e r v a t io n i s t s  and th e  
c r i t i c a l  p e r io d  was n e a r l y  o v e r .  However, t h o s e  opposed  
t o  th e  movement w ere n o t  c o n te n t  w ith  t h e i r  f a i l u r e  w ith  
t h e  Coosa H iv e r  Act and made a n o th e r  a ttem p t when t h e y
in tr o d u c e d  th e  C o n n e c t ic u t  H iv e r  Dam A ct ,
The n e x t  d i r e c t  c o n f l i c t  on th e  w a ter  pov/er fiarht 
d e v e lo p e d  o v e r  th e  C o n n e c t ic u t  H iv e r  Dam B i l l .  The 
House and tn e  company i n t e r e s t e d  in  t h e  dam were w i l l i n g  
to  co n ced e  t o  tn e  P r e s i d e n t i a l  demands f o r  co m p en sa tio n  
b u t  th e  S en a te  was opposed  t o  t h i s  p o l i c y  l e s t  i t  be c o n ­
s i d e r e d  a s  an e s t a b l i s h e d  p r e c e d e n t .  The f i g h t  in v o lv e d  
two q u e s t i o n s : — (1 )  t h e  r i g h t  on th e  p a r t  o f  t h e  Hed er a l
Government t o  demand o r  t o  a c c e p t  co m p en sa tio n ;  (2 )  t h e
*
c o n s i d e r a t i o n  o f  t h e  w h o le  stream  in  reg a rd  to  i t s  n a v i g ­
a b i l i t y  and n o t  m e r e ly  t h e  p o r t io n  i n v o lv e d .
The b i l l  was in t r o d u c e d  on b e h a l f  o f  t h e  C o n n e c t ic u t  
H iv e r  Company, p r i v a t e  p a r t i e s ,  f o r  t n e  p u rp o se  o f  co n ­
s t r u c t i n g  a darn a t  W indsor Locks on t h e  C o n n e c t ic u t  H iv e r .  
The b i l l  p r o v id e d  f o r  co m p e n sa tio n  and  was in  acco rd a n ce  
w ith  tn e  G eneral Dam Act o f  1 9 1 0 , w h ich  r e q u ir e d  th e  
g r a n t e e  to  c o n s t r u c t  a t  i t s  own ex p en se  a l o c k  and to  
" c o n v e y  tn e  same to th e  'United S t a t e s  f r e e  o f  c o s t  t o g e t h e r  
. . .  w i t h  such  la n d s  a s  may be n e c e s s a r y  t h e r e o f ,  and th e  
U n ite d  S t a t e s  s h a l l  m a in t a in  and o p e r a t e .  . . same, f o r  
p u r p o s e s  o f  n a v i g a t i o n ,  and s a i d  c o r n o r a t i o n  s h a l l  f u r n i s h
L
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free  o f  charge water power or pov/er s-enerated from water
power, e t c . ,  and no t o l l s ,  e t c . ,  s h a l l  be imposed on any
boat passing through any o f  tne look s or c a n a ls .” ^
Ih is  dam was to be b u i l t  above Hartford on the non-
navigable portion  of tn e  r iv e r .  The General lam Act o f
1910 r e a l ly  provided fo r  a permit which was revocable a t
the d is c r e t io n  o f  tne Secretary  o f  V/ar. In the granting
o f  "free power", e t c . ,  to  the United S ta te s ,  we f in d
a p ro v is io n  in  tne nature o f  a charge or compensation on
tne part of the fed era l Government, but those  who v/ere opposed
to d e f in i t e  compensation did not regard i t  as such. They
objected  to  the comuensation p ro v is io n  in  Section  4, which
provided for  the compensation to be paid by tne corporation
according to tne d is c r e t io n  o f  th e  Secretary o f  War, the
proceeds o f  vhich were to  be used for the  development of
tne Connecticut Hiver. Section  5 o f  the b i l l  further
a.
provided for  a renewal o f  th e  grant a f t e r  50 years. How­
ever , i t  did n ot  provide in  a d e f in i t e  way as to the exact 
p ro v is io n s  fo r  th e  recapture at the and o f  the terra of  
50 years or l e s s  according to  the perm it.
The c h ie f  p o in ts  o f  a ttack  upon the b i l l  in  the Sen­
ate  were over the question  of the  r ig h t  o f  th e  f e d e r a l  
Government to  exact compensation for  the r ig h t  o f  p r iv a te  
p a r t ie s  to  er ec t  a dam and generate the r e s u lt in g  power.
1,  62nd, 3rd s e s s io n .  S 8033. Jan. 8 , 1913.
2  ̂ See Sec. 4, Genera 1 ..... . — - — ^̂
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The Aet v/as d exeated  b y  th o se  ho v/ere ’-v lll in ff  to  e-ive 
the compaiy th e  r i  ~ht to e r e c t  t h e  dam b ut v/ere a f r a id  
i f  th e  com pensation  were ex a c te d  i t  m i?ht be co n s id ered  a 
d e f i n i t e  p o l i c y  o f  the Rôvemment and would e s t a b l i s h  a 
p r e c e d e n t .  They m a in ta in ed  th a t  even tho the company 
was v / i l l i n v  to  pay th e  compensât i o n - - s  in ce  LIr. S tim son ,  
S e c r e t a r y  o f  War, would gra n t  th e  p erm it  on no o ther  
g r o u n d s - - th e  Government r e fu s e d  t o  commit i t s e l f  to  such  
a p o l i c y .
The m in o r i ty  o f  th e  Senate Committee on Commerce
r e p o r te d  a g a in s t  th e  Compensation p r o v i s i o n ,  c h i e f l y  on
the grounds t n a t  th e  ” S ta te  o f  C o n n ec ticu t  owns th e
water" and t h a t  th e  f e d e r a l  Government had no " p r o p r ie ta r y
i n t e r e s t  in  th e  w ater power". The com m ittee fu r th e r
quoted a sta tem en t by S e c r e ta r y  o f  :7ar T a ft  on th e  "Des
I
P la in e s  Case" —
"But ev e n  i f  i t  had been  a n a v ig a b le  stream . . . i f  
th e  department con c lu d ed  i t  would n o t  i n t e r f e r e  w ith  
n a v ig a t io n ,  th e n  i t  i s  n o t  w i t h in  th e  power o f  t n e  d e ­
partment to  w ith h o ld  e x p r e s s in g  such an o p in io n  and g r a n t ­
in g  such a p erm it  so  f a r  as th e  U nited  S t a t e s  i s  con cern ed ,  
f o r  th e  purpose o f  a i d in g  th e  S ta te  in  c o n t r o l l i n g  the  
w ater  power."
T his p ro b a b ly  i s  q u i t e  in  harmony w ith  the tr u e  v ie w s  
o f  T aft  r a th e r  than  i t  would seem from h i s  d e c l a r a t io n s  o f
1 .  Supreme C ourt, I l l i n o i s  Case. Held t h a t
a r i v e r  was a h ighw ay and t h e  d e te r m in a t io n  
o f  th e  abandonnent o f  a stream  once u sed  i s  
l e g i s l a t i v e  and a m a tte r  f o r  Connrress.
P h i la  V .  S tim son , 220 U. 3 . 605 -6 3 4 . 1912 .
Mr. J u s t i c e  Hughes s a i d ,  j regard  (co n t)
L
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p o l i c i e s  o f  conservation  and the v e to  of the Coosa River Dam 
Act.
'fhe m ajor ity  report, however, which seemed to  be 
overruled by the vote o f  th e  Senate, s ta ted ; " I t  ap­
pears to  be a s e t t l e d  question  that the  Rederal Government 
may impose a charge for th e  use o f  the surplus water not  
needed fo r  n a v iga tion ."
The Senate, s in c e  i t  r e a l ly  adopted the m inority  
rep ort, accepted i t  on the p r in c ip le  that i t  was an in ­
fringement on the r ig h ts  o f  so v ere ig n ty  o f  the States  
and that the Rederal Government d id  not have the power 
to  accept the compensation. This dam was to  be b u i l t  
on a non-navigable p ortion  o f  a navigable  r iv e r  by p r i ­
vate p a r t ie s  for  th e  purpose o f  generating  water power 
fo r  p r iv a te  power. A s l i g h t l y  d i f f e r e n t  question  would 
be involved  i f  the dam had been a government dam or on 
the p u b lic  domain. However, the Senate a l l  through the 
water power con troversy  does not make a re a l d is t in c t io n  
upon these  d i f fe r e n c e s  but denies the power o f  Congress 
to  accept compensation.
1 . fcont) to  the Ohio River m ic h  had been
a ltered  by improvement and fiav ig- . 
a b i l i t y  improved th e reb y  
" Its  bed may vary and i t s  banks 
may change but the Rede r a l  power 
r-mains paramount over the stream. . 
The public r ig h t  o f  n a v ig a tio n  f o l -  
l;ws the stream."
g .  Swain, J. D. Oonser - p.71
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I
The m in o r i ty  r e p o r t  f in r th er  s t a t e d ;
" I t  i s  a p r i n c i p l e  (co m p en sa tio n )  w h ich  i f  e s t a b ­
l i s h e d  v / i l l  c o n f i s c a t e  th e  n a t u r a l  r e s o u r c e s  and th e  
p r o p e r ty  o f  the S t a t e s , ”
The members a c c e p te d  th e  r i g h t s  o f  the  r ip a r ia n  
owner o f  th e  ad j o i n i n g  la n d  as paramount to  any r i g h t s  
o f  the U n ited  S t a t e s  u n l e s s  in  f a c t  r a t h e r  than in  law  
th e  o b s t r u c t i o n ,  dam or l o c k s , a c t u a l l y  impeded n a v ig a t i o n .  
The m in o r i t y  f i n a l l y  summarized t h e  w hole p r o p o s i t io n  
which  t h e y  c o n s id e r e d  was th e  c o n f l i c t  b etw een  th e  two 
s o v e r e i g n t i e s  w h ich  would " c r e a te  a d iv id e d  r e s p o n s i b i l i t y  
c a u s in g  th e  two s o v e r e ig n  powers t o  a t te m p t  to  r e g u l a t e  and 
c o n t r o l  th e  same p r o p e r t y  a t  th e  same t im e ,  and w ould  
g r a n t  to  th e  S e c r e ta r y  o f  War d i s c r e t i o n a r y  powers n ever  
co n tem p la ted  u nd er  th e  C o n s t i t u t io n " .* ^
The power o f  C ongress  t o  charge co m p en sa tio n  was a 
m a tte r  o f  c o n j e c t u r e .  Mr. Brandegee i n  sp ea k in g  o f  th e
1 .  Swain, p .  77 .
S .  ^"And t h e i r  c i t i z e n s  th e  r i p a r i a n  owners 
w ith o u t  a l e g a l  r i ? h t  o r  a m oral risrht  
to  do s o " .
3 .  See IT. S . v .  Rio Grande, 174  IT. S.
4 .  M in o r i ty  r e p o r t .
5 .  P rob ab ly  v o i c e s  the f e e l in s :  o f  th o se  op ­
p osed  t o  t h e  in c r e a s i n g  power o f  th e  Fed­
e r a l  Government, r e a c t i o n  a g a i n s t  th e  wave 
o f  d em o cra t ic  f e e l i n g  o f  th e  m id d le  1 9 th  
c e n tu r y  or r e v e r s i o n  t o  th e  e a r l y  F e d e r a l i s t i o  
v ie w .  F u r th e r  op posed  t o  a d e l e g a t i o n  o f  
a t o i n i s t r a t i v e  power b y  C o n g r ess .  However, 
th e r e  was a grow ing f e e l i n g  t h a t  l e g i s l a t i o n
was u n d u ly  r e ta r d e d  b y  the a d m in i s t r a t iv e  (c o n t)
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p rov is ion  fo r  compensation thought that i t  would be 
a good case to  get  the d e c is io n  o f  the Supreme Court 
on the subject. He further remarked,
I
"But I venture to say as long  as the P resid ent vetoes  
b i l l s  because th e y  do not contain a c lause fo r  money 
paynent and so long as one branch or th e  other o f  Cong­
ress  d ec l in e s  to  pass them i f  th ey  do contain such p rov is­
ion , we w i l l  simply bè in  a h o p e less  maze o f  words to  
which there i s  no end in  th is  body,"'*'
The question  o f  compensation fo r  power generated  
at p r iv a te  dams and th a t  generated a t  Government dams 
was not id e n t ic a l  according to wtr. Ilelson:
"I have always b e l ie v e d ,  and th a t  i s  my b e l i e f  
now, that the Government is  e n t i t l e d  to compensation 
as the owner o f  surplus power created  by means o f  the  
co n stru ct io n  o f  the dam. . . But when a dam i s  con­
s tr u c te d  wholly by p r iv a te  c a p i ta l -  upon lands of  
r ip a r ia n  owners, and th e  Government? do es not advance 
a d o l la r  o f  i t s  own money, and nothing i s  done to  
hinder n a v ig a tio n , but on the con trary , the navigation
5 . fcont) d e t a i l  th a t  could  be b e t te r  delegated  
to d i s c r e t io n  o f  a resp on sib le  o f f i c e r .
1 . R o o se v e lt , Hew nationalism , p. 95. in
spealcing o f  Federal v s .  S tate Control;
"But there i s  no hope fo r  the p la in  people in 
such c o n f l i c t s  o f  j u r i s d ic t io n ." "The essen tia l  
question  i s  not one o f  h a i r - s p l i t t i n g  l e g a l  
t e c h n i c a l i t i e s .  I t  i s  not r e a l ly  a question  
• o f S tate  aga in st Hation. i t  i s  r e a l ly  a
question o f  s p e c ia l  corporate in t e r e s t s  o f  th is
n ation  aga inst popular in t e r e s t s .  i f  i t  were 
not fo r  those sp e c ia l  corporate i n t e r e s t s .  . .
g la te ° â i'‘a ^ E st^ S IÎ lo g r )f'‘ q iie s tio n  o f
2 Con®". Rec. Feb. 13, 1913. p . 3075.
3 C on sid erab le  d i s t i n c t i o n  seems to  have b een
made over  t h e  r ig h t  o f  the  government to  
demand com pensation e. " ............... - ......... u s .
* Even on the public  lai - woo m
regard to in te r e s t s  o:......... "
property in te r e s t s  in
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i s  im proTed,— in  t h a t  case  th e  government has no 
r ig h t  to s e l l  or has no l e g a l  or moral risrht to charge  
any com pensation."  /
This was a d i f f e r e n t  s id e  to  the same q u e s t io n .  
Those opposed to  com pensation from p r iv a te  dams f a i l e d  
to  c onsi d e r 't  he g e n e r a l  r ig h t  o f  th e  p eo p le  to  the  
h e n e x ic ia l  u se s  o f  the w ater i r r e g a r d l e s s  o f  the ob­
s t r u c t io n  in  th e  stream. I t  was a g en er a l  d en ia l o f  
the paramount r ig h t s  o f  Congress o v er  the stream and 
the con cep tion  o f  the stream from th e  source to  th e
u
mouth as a u n i t  in  i t s  e n t i r e t y .
3
Senator Borah o f fe r e  '\ an amendment which would 
put the  r a t e - f i x i n g  power in  th e  hands o f  the I n t e r s t a t e  
Commerce Commission and thus p r a c t i c a l l y  annul the p ro ­
v i s i o n  in  the C onnecticut H iver Dam B i l l  making a 
charge f o r  w ater power.
I t  was fu r th e r  prov ided  by an amendment which was 
made by Senator LIcLean and which p assed  the S en ate ,  
whereby the C onn ecticu t H iver Company had a r ig h t  to
c o n te s t  th e  c o n s t i t u t i o n a l i t y  o f  the charges
1 .  Cong. Rec. 5’eb. 14, 1913. p. 3147.
2. Chandler-Dunbar .d e c i s io n .
3 . Sen. Borah b e l i e v e d  in  government r e g ­
u la t i o n  o f  r a t e s — th u s c o n t r o l - -b u t  n o t  
in  a t o l l  l e v i e d  on the company thru a 
com uensation p r o v is io n .  Cong. Hec.
Feb. 1 3 , 1913. p. 3064.
4 . U. S. V, Rio Grande.
L
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or compensation, demanded fo r  water power g e n e r a t e d
at p rivate  dams, and that nothing in  the t i l l  was to
he considered as a p o l i c y  o f  Congress nor was i t  to
/
act in  any way as a precedent. However, the Senate 
in  i t s  fa i lu r e  to pass the t i l l  r e fu se '  to  even take 
that step  to decide one o f  the p r in c ip le  p o in ts  o f  
cont en tion .
Secretary o f  ar Stimson considered th a t  the
3
Connecticut Hiver Company v/as ga in in g
"very valuable  water power r ig h t s  in  connection  
with t h is  work o f  improvement. i'he ease therefore  
f a l l s  vd.thin the p r in c ip le s  which th e  President la id  
down in  h i s  v e t o /o f  the Coosa Hiver Dam B i l l .* ’ The 
B i l l  was recommended on ly  on the con d ition  that there  
should be proper p ro v is io n s  fo r  compensation and the 
Connecticut Hiver Company have consented to  meet my 
views as to the p ro v is io n  for  compensation." ^
LIr. Root maintained that a "waterway i s  a v/hole 
or nav igation  a t  a p a r t ic u la r  p o i n t - - i t  does not stand 
by i t s e l f .  . . The non-navigable part must be considered  
w ith  referen ce  to i t s  e f f e c t  upon the n av igation  of the 
lower part o f  the stream. Therefore fe d e r a l  au thority  
could d ea l w ith i t .  Upon no other grounds, s i r ,  do we 
j u s t i f y  the purchase o f  the Appalachian fo r e s t  Reserves
1, Cong. Heed. feb . 17, 1913. p . 3264.
2 , "Bull I'loose" Secretary o f  .ar who urged 
P resident Taft to veto  the Coosa Hiver 
B i l l .
3, Recommendation sent by Cecretary «of ,'ar 
Stimson to non. Knute ile lson . Chairman of 
Committee on Commerce.
4 , 62nd Congress, 2nd s e s s io n .  Aug. 24, 1912. 
Sen. Doc. f949.
,  5 . This i s  quite in  a i t ' s
p r e c e d e n t  i n  p e n m i  —    „ ,. Dam
Act to  be passed O'-—
6 .  S 7 3 4 3 .  1 9 ' ^  .
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e x c e p t  to p reserv e  and ? iv e  out g r a d u a lly  the water  
w nicn flov/s down thru  n a v ig a b le  stream s to' th e  At­
l a n t i c  Seaboard ." /
The Senate i t s e l f  was d iv id ed  upon the  sub j e c t . 
"One s e c t io n  o f ' t h e  Senate i s  opposed t o  any ta x  or  
re tu rn  and t h e  o th e r  i s  d iv id e d  as to  the methods o f  
f ix in g :  r a t e s ."
1 .  Cong. Reed. Feb. 13, 1913 , p. 3056. The 
Appalachian  Reserve was s u s ta in e d  on the  
grounds th a t  the denuded f o r e s t s  were in im ­
i c a l  t o  t h e  n a v i g a b i l i t y  o f  th e  r iv e r s  and 
must be r e f o r e s t e d  in  order t o  ho ld  the 
v/aters f o r  ti^e stream s.
In regard  to  the w ater power and th e  q u e s­
t i o n  o f  ow nership . Water Supply Papers 
36 , D ept, o f  In t .  TJ. S. G eol. Surv.
P u b lic  u t i l i t y  o f  Water Power and Government 
R e g u la t io n . A. 0 .  Leiarhton. 1910. p . 136.
"The c o n s tr u c t io n  by th e  f e d e r a l  Government 
o f  r e s e r v o ir s  in  th e  uplands and t h e  p r e s e r ­
v a t io n  o f  f o r e s t s  would accom p lish  t h i s  end 
(su p p ly  o f  w a ter  during: dry s e a s o n s ) .  Such 
r e s e r v o ir s  would c l e a r l y  b e n e f i t  n a v ig a t io n  
and t h e y  would a t  th e  same time i n c i d e n t a l l y  
b e n e f i t  th e  w ater power. thus arnears
th a t  under some c o n d it io n s  th e  F e d e r a l  'Govern- 
ment may have c o n tr o l  o v er  c e r t a in  water  
powers on n a v iv a b le  stream s by r ig h t  o f  p ro ­
p r ie t o r s h i p ."
2 .  The P r e s id e n t ,  S e c r e ta r y  o f  V/ar and S ecr e ta ry  
o f  I n t e r io r  fa v o red  i n c lu d io n  o f  t o l l  c h a rg e s .
The p r o v is io n  was e l im in a t e d ,  5 3 -2 9 ,  and as  
amended p a ssed  th e  S e n a te , 7 4 -1 2 .  Swain, 
C onservation  o f  V/ater by S to ra g e , p . 361.
3 .  Senator P o in d e x te r  o f  W ashington; "I do not  
th in k  the  b i l l  w i l l  g e t  much support b eca u se ,  
e t c .  Cong. Reed. Feb. 1 3 , 1913. p . 3070.
government in  rea-ard to  r e s o u r c e s  and urged
I? ? ?  above,
i_______________
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The Act was d efea ted , and tnat was the fa te  o f  every  
h i l l  for  the next seven years. There was v ir t -o a l ly  
an embargo on l e g i s l a t i o n  from the veto  o f  the James 
River Dam Act u n t i l  the  estab lishm ent o f  th e  fe d e r a l  
Power Commission in  1920. The p o l i c y  o f  Congress had 
been to  pass a s p e c ia l  act every time a company wanted 
to erec t  a dam on the p u b lic  domain or to use the water  
a t  prove rnment dams to e-enerate power. The a c ts  were 
in  accordance with the General Dam Acts o f  1906 and 1910 
but were inadequate because th ey  were revocable at w i l l  
and according to the C onservation ists  f a i l e d  to properly  
p ro te c t  th e  in te r e s t s  o f  the peop le  as a whole.
The C onservation ists  maintained that the people of
the Tnited S ta tes  were g iv in g  away the fee  simple to the
/
power resources as w ell as other re so u rces ,  to corporate  
in t e r e s t s  who in  turn could co n tro l the power thus gen­
erated and reap huge fortunes from th ese  resources w ith­
out consider ing  the r ig h t s  o f  the people in  the b e n e f ic ia l  
u ses o f  i t s  streams. The people were beginning' to  ap­
p r ec ia te  the uses o f  "white coal" and i t s  ra p id ly  in cr ea s ­
ing in flu en ce  on in d u s tr ia l  l i f e .  Lloreover, in  the con­
f l i c t  over th e  coal lands and the importance o f  the fu e l  
in  in d u s tr ie s ,  th e  p eo p le --a s  represented by the Conserva-
1. Coal ,  A lask a ,  o i l ,  m i n e r a l s ,  e t c .
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t i o n i s t s - - w i d i e d  to provide th a t  th e s e  r e so u rc e s  should  
o n ly  be le a s e d  fo r  a p er io d  o f  time th a t  would perm it  
o f  developm ent, but th a t  th e y  sh ou ld  le a v e  to p o s t e r i t y  
th e  r i g h t  to  fu r th e r  d e a l  w ith  th e s e  r e so u r c e s  accord in g  
to  t h e  e x ig e n c ie s  o f  the tim es and needs o f  th e  p e o p le ,  
ï 'h i8 was a r e v o c a t io n  o f  t h e  p o l i c y  o f  th e  f e d e r a l  Gov­
ernment which had granted  the s i t e s  and r ig h t s  in  fr a n ­
c h i s e s  in  p e r p e t u i t y .
The growing dependence o f  the in d u s t r ie s  upon power 
gen erated  by c o a l  or e l e c t r i c i t y  and th e  improved means 
o f  tra n sm iss io n  th a t  meant th a t  the power gen erated  fou r  
hundred or  more m ile s  away cou ld  be tr a n sm itte d  to  the  
surrounding and d is ta n t  markets a ccord in g  to the needs  
or demands, made the p o l i c y  w ith  resrard to  th e s e  re so u rces  
o f  p r e s s in g  im portance.
I
The Chandler-Dunbar d e c i s io n  was co n s id ered  a p o in t  
won by th o se  whom we c a l l  the C o n s e r v a t io n is t s ,  This 
was a case  f o r  th e  purpose o f  r e v ie w in g  judgment o f  the  
low er co u rt  which a llow ed  damages as a r e s u l t  o f  condem­
n a t io n  p ro ceed in g s  o f  the "Jnited S t a t e s .  The P r e s id e n t  
had opened e n g o t ia t io n s  w ith  th e  government o f  Great
1 ,  U. S. Supreme Court 783, 784, 785,
786. Sen. Doc. -51, ô^rd C ongress, 
1 s t  S e s s io n .
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B rita in  f o r  the purpose o f  malilns a t r e a ty  f o / r  the  
maintenance o f  ançle water l e v e l s  fo r  the use o f  nav­
ig a t io n  in  the Great I:i:es and the "waters connecting  
therew ith , by t h e ir  construction  o f  such c o n tr o l l in g  
and remedial works in  connecting r iv e r s  and channels  
o f  such lakes as may be agreed upon by the sa id  govern­
ments under the p ro v is io n s  of sa id  tr e a ty " . '
fhe questions fo r  th e  court to  decide were; 
whether Ghendler-Dunbar has any p r iv a te  property  in 'tn e  
water power ca p a c ity  o f  th e  rapids and f a l l s  o f  3t ,  
liary 's  which has been "taken" and fo r  which compensation 
must be made under the 5th  amendment t o  the C onstitu tion;  
and (2 ) i f  so, what i s  the ex ten t o f  i t s  water power 
risrnt and how s h a l l  compensation be measured? ^
1. The United S tates  and Great B r ita in  in 1910 
r a t i f i e d  a trea ty  between the two nations by 
which d e c i s io n s ,  power a t  Iliagara P a l ls  was 
e x p r e s s ly  l im ite d  to s p e c i f i c  q u a n t it ie s  for  
each s id e  o f  the in te r n a t io n a l  boundary. This 
amount on the American s id e  was to  be 36y o f  the 
t o t a l  amount o f  d ivers ion  allowed upon both sides, 
the t o t a l  b e in g  f ix ed  below the amount which 
would a f f e c t  e i th e r  n av igation  or scen ic  beauty 
or pub lic  in t e r e s t .  Sec. Doc, -14. 53rd Cong­
r e s s ,  1s t  s e s s io n .
2. . .nor be deurived o f  l i f e ,  l i b e r t y  or nrop-
e r ty  without due process o f  law; nor s h a l l  
p r iv a te  property be taken fo r  pub lic  use without 
ju st  compensation", 5th Amendment.
3 . Sen. Doc. f-51. Page-Chandler-Dunbar e t  a l .
See n o te ,  p. 71 for r e f e r e n c e .
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.’he Court went on to  sa y  th a t
"The pov/er o f  use and c o n tr o l  comes from the power 
to  r e g u la te  commerce between th e  S ta te s  and w ith  fo r e ig n  
n a t io n s . '  I t  in c lu d e s  n a v ig a t io n  and s u b je c t s  e v e r y  nav­
ig a b le  r i v e r  to the c o n tr o l  o f  C ongress. A l l  means 
having some -p o s it iv e  r e l a t i o n  t o  the end in  v iew  and n o t  
fo  rbidden by some o th er  prov i s io n  o f  ,the C o n s t i tu t io n  are  
admis sab l e ,
The Court then c i t e d  Cilman v .  P h i la d e lp h ia  in  r e ­
gard t o  the paramount po'v/er of Congress to  remove o b stru c ­
t io n s  o f  any nature from th e  r i v e r s ,  "submerged land  or
d
use o f  bottom o f  r i v e r " , e t c .
"Commerce in c lu d e s  n a v ig a t io n .  . . Por th e s e  purposes  
Congress p o s s e s s e s  a l l  th e  powers which e x i s t e d  in  the S tate  
b efore  the adoption o f  the F ed era l C o n s t i tu t io n  and which  
have always e x i s t e d  in  the Parliam ent o f  England. I t  i s  
f o r  Congress to  determ ine when i t s  f u l l  powers s h a l l  be 
brought in to  a c t i v i t y  and as to  th e  r e g u la t io n s  and sa n c t io n s  
w hich s h a l l  be p ro v id ed ."  S
1. A rt, I ,  Sec. 8 , Clause 3 ,  C o n s t itu t io n  o f  th e  
U nited  S ta t e s .
2 . O r ig in a l  n ot  underscored .
3 .  13 H a l l ,  715; 724.
4 .  O r ig in a l  not u n d erscored . See Shavely  v .
Bowiby, 152 U. S. 49 , 57, 58. Chief J u st ice  
B r a n t le y ,  "The t i t l e  to the shore and lands  
under t id e  w ater i s  regarded as in c id e n t a l
to  the s o v e r e ig n t y  o f  th e  S t a t e — a p o r t io n  o f  
th e  r o y a l t i e s  b e lo n g in g  tn e r e to  and h e ld  in  
t r u s t  fo r  t h e  p u b lic  purposes o f  n a v ig a t io n  
and f i s h in g ."
5 .  The same p r in c ip l e  was brought out in  Cibson  
V. U. s .  ,(166 U. 3. 2 6 ) — " A ll the n a v ig a b le  
w aters are under the c o n tr o l  o f  tn e  u . s .  f o r  
the ourpose o f  r e g u la t in g  and improving nav-
ISyè?eeS°loîpïi‘îfe®tSihtrÎ8uS'"ltl%S5®aS8'̂
in d iv id u a l  owners under them, i t  i s  always  
su b je c t  to  tne s e r v i tu d e  in  r e s p e c t  o f  n a v ig a t io n
in  favn-r n f  the fmde-rml irovt., bv th e  C onst, I t
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The court in  the Chandler-Dunbar ease further  
s ta te d  the power o f  th e  Congress to  consider the whole 
flow o f  the r iver  and ab solu te  co n tro l over th e  use o f  
any surplus over the needs o f  n av igation :
”’.7e need not consider whether the en t ire  flow o f  
the r iv er  i s  n ecessary  for  th e  purposes o f  n av igation  
or whether there i s  a surplus which i s  to be paid fo r  
i f  th e  Chandier-Dunbar Company i s  t o  be excluded from 
the commercial use of th a t  su rp lu s . The answer i s  
found in  the fact  th a t  Congress has determined that the  
stream from the upland taken to the in te r n a t io n a l  bound­
ary i s  necessary  for tne purposes o f  n a v ig a tio n . That 
determ ination operates to exclude Trom the f iv e r  f o r ­
ever the s tr ic tu r e s  n ecessa ry  for  th e  commercial use o f  
the water power. I t  does not deprive Chandler-'Dunber 
Company of p rivate  property."  2-•
1 .  This would enable Congress to  make any 
chare*e or compensation for  th e  use of  
the surplus that i t  considered proper.
2. 7nion Bridge Case. 204 7. :. 399-401. 
"In conform ity  w ith  tne ad judged case  
and in  order t iia t  c o n s t i tu t io n a l  powers 
o f  Congress may have f u l l  operation , we 
must adjudge that Congress has power to  
protect n av iga tion  on a l l  waterways o f  
the United s ta te s  a g a in s t  unreasonable 
o b stru c tio n , even those created  under 
sanction  o f  a S tate  and that in  order 
to do so a l t e r  a bridge over a waterway 
o f  the Tnited S ta tes  so that i t  w i l l  
cease to be an ob stru ction  to n av iga tion  
w i l l  not amount to taking of p r iv a te  
property fo r  public  use for which com­
pensation  need be made."
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The c o n te n t io n  on the part o f  th e  Chandler-Dunoar 
Company v/as th a t  S e c t io n  1£ o f  the Act o f  1 3 0 9 / which 
a u th o r ise d  the S ecre ta ry  o f  Jar to  l e a s e  .any e x c e ss  o f  
v/ater power resu lt in g -  from th e  " co n serv a tio n  o f  th e  flow  
o f  the  r iv e r  and th e  works cjf th e  government may e r e c t  
was u n c o n s t i t u t io n a l” . However, th e  Court held  th a t  
i t  would not q u e s t io n  the  m otives o f  the Government " i f  
th e  primary purpose i s  l e g i t i m a t e " .
The " C o n serv a tio n is ts"  b e l ie v e d  th a t  t h i s  d e c i s io n  
s e t t l e d - - a n d  accord in g  to  t h e ir  co n cep tio n  o f  th e  prob­
lem, s e t t l e d  very  s a t i s f a c t o r i l y - - t h e  power o f  the  ?ed -
S e c t io n  12— "C onservation  o f  the f lo w  o f  
th e  r i v e r s  i s  p r im a r i ly  f o r  the b e n e f i t  
o f  n a v ig a t io n  and i n c i d ent a l l y f o r  th e  
purpose o f  havln^ th e  w ater power developed  
e i t h e r  for th e  d ir e c t  use o f  the  ’"'nited 
S ta te s  or by l e a s e .  . . thru  the S e c r e ta r y  
o f  Jar ." O r ig in a l  not underscored .
"Development o f  power i s  o r e c è le n t  to  d e v e l ­
opment o f  n a v ig a t io n .  Hvery c o n s tr u c t io n  
o f  p u b lic  p o l i c y  demands th a t  the two be 
d eveloped  to g e th e r .  Where Hederal Govern- , 
ment has the paramount j u r i s d ic t io n  over a 
r i v e r  fo r  purposes o f  n a v ig a t io n  ^  has 
paramount c o n tr o l  over a lo o k  and dam in  
n a v ig a b le  streams where i t  i s  e r e c te d  ^ r  
the sake o f  n a v ig a t io n ."  Thus i t  v/oulïï
have power to  r e g u la te  the u se ,  e t c . ,  o f  
a l l  power g en er a ted  from u se  o f  t h i s  ob­
s t r u c t io n ,  e t c . ,  r e g a r d le s s  o f  p r iv a te  or  
government ow nersh ip . Sen. Burton, Gong. 
Heed. V ol. 4 9 , 62nd C ongress, 3rd s e s s i o n ,  
p. 2605.
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e r a l  go v erim ent to  resrnlate and c o n tr o l  and charge corn- 
p e n s a t io n  fo r  the power g e n e r a te d  at p r iv a t e  or govern­
ment dams. On the o th e r  hand, th e  opposing  f a c t i o n  f e l t  
t h a t  i t  m e r e ly  brought o u t  the f a c t  th a t  Congress cannot 
a r b i t r a r i l y  r e g u la te  n a v ig a t io n  even  in  t h e , e x e r c i s e  o f  
i t s  paramount r i e h t  to  c o n tr o l  n a v ig a t io n .  Home G. Brown 
r e p r e s e n ts  th e  s o - c a l l e d  " C o n s e r v a t io n is t s ” in  c o n tr a ­
d i s t i n c t i o n  to  P in c h o t-H o o s e v e lt  c o n s e r v a t i o n i s t s  or
2 ^  I
"Conf i s c a t  i o n i s t s " . Lir. Brown sa y s  :
"On the co n tr a r y ,  t h i s  d e c i s io n  con firm s the law o f  
c o n t r o l ,  as h e r e to fo r e  e s t a b l i s h e d .  I t  con firm s the  
r e co g n ize d  paramount r ig h t  o f  th e  F ed er a l  Government to  
ree*uiate n a v ig a b le  stream s in  the i n t e r e s t s  o f  n a v ig a t io n .
I t  confirm s th e  r ig h t  o f  Congress to  p a s s ,a n d  e n fo r c e s ,  
th e  Act o f  1909 , a s s e r t i n g  t h e  n e c e s s i t y  o f  e n t i r e  c o n tr o l  in  
tn e  i n t e r e s t s  o f  n a v ig a t io n  between th e  two g r e a t  in la n d  
s e a s ,  e t c .  That d e c i s io n  was n e i t h e r  an a s s e r t i o n  nor 
a u t h o r i t y  f o r  an a s s e r t io n  upon th e  p a r t  o f  th e  F ed era l  
Government o f  the u n l im ite d  F ed er a l  c o n tr o l  f o r  a l l  pur­
p o ses  o f  the highway stream s o f  th e  U n ited  S t a t e s ."
1 .  Swain, G, L. C o n serv a tio n  o f  V/ater by  
S to r a g e ,  p . 8 1 .
2. See page /à^  .
3 .  I b id ,  n o te  (1) above. " I t  has been  
h e ld  t h a t  the Dhandler-Uunbar Company 
d e c i s i o n  i s  epoch-making by c e r t a i n  e z -  
trem :^ sts - - th a t  i t  tu rn s  over to  th e  F ed era l  
c o n t r o l  a l l  th e  r i g h t s  h e r e t o f : re  c la im ed  
to  belono- to  the r e s p e c t iv e  S t a t e s  .and to  
p r iv a t e  r ip a r ia n  owners in  the  b ed s and 
w a ters  o f  n a v ig a b le  stream s and th a t  in  the  
c a s e  o f  even a p r iv a t e  h y d r o - e l e c t r i c  
n a v ig a t io n  developm ent i t  a u th o r iz e s  a 
change and t o l l  out of th e  reven u es  o f  th e  
in v e s t o r  fo r  th e  b e n e f i t  o f  th e  F e d e r a l  
Government. On the c o n tr a r y , e t c ."
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Lir, Brown u s u a l ly  ta k e s  the s id e  of th o s e  who "be­
l i e v e d  th a t  c o n se r v a t io n  meant the development o f  th e  r e ­
s o u r c e s — e s p e c i a l l y  in  the case  o f  w ater power, r e g a r d le s s
o f  t h e  p resen t  r i g h t s  o f  th e  p u b lic  as w e l l  as the u lt im a te
/
r ig h t s  o f  p o s t e r i t y .
Both Brown and Swain would seem t o  rep resen t the  
c l a s s  whom Lyman Abbott may have r e f e r r in g  to in  h i s  
" H is t o r ic a l  Summary" when he w rote:
"Hot u n t i l  1873 , n e a r ly  a century  a f t e r  th e  form ation  
o f  t h e  C o n s t i tu t io n ,  was any attem pt made in  Congress to  
use the F ed era l powers e:ranted to  i t  over  the in t e r s t a t e  
coimnerce to  r e g u la te  th e  n a t io n a l  R ailw ays. .
"The l a t e s t  developm ent. . . i s  C onservation . Con­
s e r v a t io n  i s  sim ply th e  d o c tr in e  th a t  the F ed era l govern­
ment s h a l l  con tin u e  to r e t a in  th e  ownership o f  and t h e r e ­
fo re  th e  power to  c o n t r o l .  . . the  v/ater power s i t e s  which  
now b elon g  to  i t .  . . A l l  th e  arguments a g a in s t  the e x te n ­
s io n  o f  Federal power vtiich  we h ear in  p o l i t i c a l  j o u r n a ls , 
and a l l  the fe a r s  o f  F ed era l c e n t r a l i z a t i o n  which are used  
to  e x c i t e  popular apprehension  o f  the la t e s t ,  phases o f  the  
growing and th e  th e r e fo r e  ev e r  new n a t io n a l is m , are r e p e t ­
i t i o n s  o f  tne arguments employed and t h e  fe a r s  expressed  
in  every prev iou s s ta r e  o f  n a t io n a l  development from the  
days o f  George i/asnington  t o  the p r e s e n t  day."
1 . Dr. G. L. Swain., Gordon Me Hay/ P r o fe s s o r  
o f  C iv i l  E n g in eer in g , Harvard f n i vers  i t y and 
P a s t  P res id en t  o f  th e  American S o c ie ty  o f  
C iv i l  E n g in eers , 1914 in  h i s  book— C hester Lyman 
l e c t u r e  S e r ie s --" C o n ser v a tio n  o f  l a t e r  by  
Storage" seems to  f o l lo w  Mr. Brown's th eo ry  
a lm ost e n t i r e l y .  Perhaps here we have th e  
op in io n  o f  one in t e r e s t e d  in  th e  s c i e n t i f i c  
a sp e c t  o f  the sub j e c t  and the o ther  in  the  
l e g a l  and t e c l in ic a l  a s p e c t .  Both seem t o  
yiev/ tne  su b je c t  from the v iev /po in t o f  the  
immediate or proxim ate r a th er  "than the u lt im a te  
g a in s .
S. R o o se v e lt ,  Hew nationalism , p . 261. Outlook  
Pub. C o., 1910.
3* As l a t e  as 1883 P r e s id e n t  Arthur in  h i s  message  
to Congress regarded th e  powers o f  (co n t)
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Altho -Ir. Taft h i a s e l f  v/as not in sympathy with  
Conservation except in so fa r  as public pressure or those  
within h is  adm inistration  forced him to prevent the 
checking of R oosevelt's  p o l i c i e s ,  T a ft 's  adm inistration  
might be considered as the tr a n s it io n  period—the c r i t i c a l  
period. In a sense i t  was the t e s t  o f  th e  awakening 
consciousness on the part o f  the people in regard to 
th e ir  inherent r igh ts  in  the vast resources of the Hation 
and t h e i r  r e la t io n  to the future in d u s tr ia l  development 
o f  the nation .
Taft fa i le d  to estim ate the ra-nid education o f  the
people in regard to Conservation or the  strength o f  those
ywho supported i t  as a Rederal p o l ic y .  His own precon­
ceived  views as Secretary o f  War were in  a sense against  
him. However, the BaHinger-Rinchot controversy, altho  
temporarily a v ic to r y  fo r  tne "antis" even tu a lly  proved 
to be v ic to r y  for the c o n se r v a t io n is ts ,  e s p e c ia l ly  when 
I.tr. F isher was appointed Secretary of the In terior  upon 
the resignation  o f  LIr. B a llin ger .
3. (cont) Congress over railways as a ques­
t io n  requiring carefu l consideration ,  
hot u n t i l  1887 was an in te r s ta te  Commerce 
Commission co n st itu ted  and then w ith  very  
scanty powers. hot u n t i l  1910 was power 
given i t  to exerc ise  a r e a l ly  e f f i c i e n t  
regu la tion . The extension o f  fed era l  
•pov/ers over the hi^n\/a.y3 ox the nation  
co n st itu te  another stage in  tue Hew nationalism
4, C ritic ism s at nation al Convention o f  1912.
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Mr. P ino hot axsp ea le i to  t h e  p e o p le  o ver  th e  head  o f
t h e  P r e s id e n t  and C ongress  and in  my e s t i m a t i o n ,  p r a c t i c a l l y
won the  day in  th e  c r i s i s  vàien the  two p o l i c i e s  c la s h e d .
The Coosa R iv e r  v e t o ,  th e  f a i l u r e  o f  th e  C o n n e c t ic u t  R iv e r
B i l l  w i t h o u t  co m p en sa tio n , and t h e  Chandler-Dunbar d e c i s i o n
weakened th e  s t r e n g t h  o f  th e  a d v e r s a r i e s  o f  th e  C o n se r v a t io n  
t
p r i n c i p l e s .  B o th  s i d e s  were g a t h e r in g  t h e i r  s t r e n g t h  f o r  
th e  f i n a l  c o n f l i c t  which to o k  p la c e  o v er  tn e  S h ie ld s  B i l l  
and t h e  D a n e -P e r r is  B i l l  d u r in g  vVil s o n ’s a d m in i s t r a t io n ,
Lir. W ilson  had much to  l e a r n  from th e  s t r u g g le  in  
R o o s e v e l t ' s  and I’a f t ' s  a d m in i s t r â t  i o n s , and on the w hole  
seemed t o  p r o f i t  by  them . The i s s u e s  w ere becom ing more 
c l à a r  c u t  and t h e  House had ;already adopted  th e  p o l i c y  o f  
c o m p en sa tio n  f o r  t h e  f r a n c h i s e s  w h ich  v/ere n o t  t o  be g r a n te d  
in  p e r p e t u i t y  b u t  f o r  a term  n o t  more than  50 y e a r s .
However, t h e r e  we r e  many q u e s t i o n s  y e t  to be s o lv e d  and  
a d e f i n i t e  P e d e r a l  p o l i c y  to  b e  d e v e lo p e d .  The S e n a te ,  
a l t h o  i t  v/as "a hou se  d iv id e d  a g a i n s t  i t s e l f "  en d o rsed  th e  
p o l i c y  o f  th o se  op posed  to  c o m p e n sa t io n  and f e d e r a l  c o n t r o l  
and b e l i e v e d  t h a t  d evelop m en t o f  t h e  w ater  power co u ld  
o n ly  be en co  raged b y  g r a f t s  i n  p e r p e t u i t y .
1 .  By t h i s  I mean t h o s e  e x p r e s s e d  b y  P in c  ho t ,
S tirason , R is h e r ,  R o o s e v e l t ,  and tlae n a t i o n a l  
C o n s e r v a t io n  C o n g r e s s ,  Van R is e ,  e t c .
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7/il yon v;as in sjjmpathy v;ith the conservation movement 
in  general and can he considered one of the  same c la s s  as 
Pinchot, R oosevelt, Stimson, Pisher and la n e —those who 
believed  th a t  the nation must develop the water powers 
to the. u ltim ate advantage o f  the people and those prim arily  
concerned in  the  development o f  water power for p r o f i t .
'Tilson had the advantage somewhat over the former 
executives insomuch as the demands o f  the contending 
parties had p r a c t ic a l ly  resolved  themselves in to  d e f in ite  
points at i s s u e —compensation, tenure of le a s e ,  recapture 
provisions and th e  dav/ning conception o f  the whole stream 
as a u n it .  in 1913 ? i f  ford Pinchot brought th is  la t t e r  
point out:
"In other words, ju st  as in every l in e  o f  in d u str ia l  
development the regu la tive  function  o f  the n ational gov­
ernment i s  s te a d i ly  in creasin g , so 1 think i t  w i l l  s te a d ily  
increase in  water power development, e s p e c ia l ly  as the  
theory gains ground that the water sources o f  the naTTon 
are r e a l ly  a unit and can' only be handled by "the Pederal 
government as a u n it . " I
iloreover, President ./ilson  had had the opportunity  
of watching the struggle  between the House and the Senate 
and the growing strength  o f  the Conservation Congress and 
the p r in c ip le s  which i t  advocated at i t s  m eetings.
1. O riginal not underscored. .ater Pov/er
Hearings Vol 35, 62nd Congress, 2nd s e s s io n ,  p .49. 
It  i s  only on th is  ground that there was a reason 
for the purchase o f  the Appalachian Forest Reserve
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As P r e s i d e n t - e l e c t ,  IJr. W ilson o u t l in e d  h i s  p o l i c i e s  
in  ree-erd to  C onservation  in  an address a t  Chicago, Peh-  
ru ary , 1915 , ^
" I t  has cane to  he b e l i e v e d  to  be t r u e ,  th a t  the raw 
m a t e r i a l s — the r e so u r c e s  o f  th e  country  as y e t  undeveloped- 
are not a v a i la b le  to  the poor man who n eed s  them m ost, as 
th e y  are to th e  r i c h  man whose need i s  f o r  raw m a te r ia ls  
to  e;q5l-^ it  h i s  fu r th e r  g a i n . . . . ( 2 )  R e se r v a t io n  i s  not
C on serva tion . . . (3 )  V/e must d e v ise  some p r o ce ss  o f
g e n e r a l  u se;  and why have we not done so? ;/hy, i f  I  
am not v e r y  much m ista k en , b ecause  th e  government a t  
Washington was trem endously  s u s p ic io u s  o f  everybody who 
approached i t  fo r  r i a n t s  in  th e  w ater  powers and f o r e s t  
r e s e r v e s  and m in era l r e s e r v e s  o f  the g r e a t  West country  
which the  F ed era l government s t i l l  r e s e r v e s ,"  ^
1 , Cong. H eed ,, 62nd C ongress , 3rd s e s s i o n .
V o l. 4 9 .  P t .  3 ,  pp. 3062 f f .
"1, In th e  f i i ^ t  p la c e  we must husband
and a d m in is te r  th e  common r e so u r c e s  o f  t h i s  
co u n try  f o r  t h e  common b e n e f i t .  Now not  
a l l  b u s in e s s  moi o f  t h i s  countrv  have de­
v o te d  t h e i r  th o u g h ts  to  th a t  o b je c t .  They 
have d evoted  t h e i r  t h o t s  v e r y  s u c c à s s f u l l y  
to  e x p l o i t i n g  the r e s o u r c e s  o f  America, b ut  
v e r y  fev/ b u s in e s s  men in deed  have the a t t i ­
tude o f  th o se  who a d m in is te r  a g r e a t  t r u s t  
in  a d m in is t e r in g  th ose  n a t u r a l  r e so u r c e s .-  
7 n t i l  t h e  b u s in e s s  men o f  America make up 
t h e i r  minds b o th  to  husband and to  a d m in is ter  
as i f  f o r  o t h e r s ,  as w e l l  as fo r  t h e i r  own 
p r o f i t ,  th e  n a tu r a l  r e so u r c e s  o f  t h i s  
cou n try— some o f  th e  q u e s t io n s  ahead o f  us 
w i l l  be im mensely d i f f i c u l t  o f  s o lu t io n .
"2. R e se r v a t io n  i s  n o t  C o n serv a tio n .
Where a n a t i o n a l  l i f e  grown as r a p id ly  and
p r e s e r v a t io n ,  w hich  i s  o ld - f a s h io n is m ,  in  th e  
fu tu r e  are n o t  tru e  c o n s e r v a t io n .  "
'In  con nect ion w ith  t h i s  fo r e w a r n in g , see  p . / ^
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As a r e su lt  o f  a p e t i t i o n  sent to  f r e s id e n t  . / i lso n  
by a mass meeting I,la y 18, 1913 at Ilev/ Orleans, the P res­
ident appointed an Inter-departm ental Cabinet Committee 
composed o f  the S e c r e ta r ie s  of f a r .  In te r io r ,  A griculture  
and Commerce, who w ith  the aid  of the c h ie f s  o f  the d i f ­
feren t  government s e r v ic e s  and bureaus having to do with 
waters and waterways, were to attempt to promote coordination  
between the departments in  regard to  the e n t ir e  stream and 
i t s  u se s—n o t, as i t  was in  Congress, d iv ided  up among 
innumerable committees look in g  at the  q u estion  from a 
sinerle angle according to i t s  j u r is d ic t io n .
Hr. i'Tewlands commented upon t h i s  act  o f  the President:
"Every fr ien d  o f  waterway development i s  indebted to 
...jr. .; ilson  fo r  the p a in stak in g  a t te n t io n  given  to th is  
sub .ject. he appointed a cabinet committee to in v e s t ig a te  
i t  and make a report to him, and ever s in ce  that time he 
has been the firm and c o n s is te n t  fr ie n d  o f  a g re a t ,  com­
prehensive measure'^for the  development o f  our waterways 
and th e  conservation  o f  our water resou rces ."  ^
1. This country was d eso la ted  by a f lo o d  due 
to th e  lack  o f  r iv e r  control on the M iss is ­
s ip p i  P iver . Cong. Peed. Vol. 55, p. 738.
2. Sen, Commerce Committee, Senate Committee 
on Public Lands, House River and Harbors 
Committee, Ceeretar?- o f  ..ar, Secretary o f  
In te r io r ,  P orestry  Bureau.
3. Advocated t h i s  p o l ic y  o f  un it  and coordinated  
co n tro l fo r  many years.
4 . See note p. ^
5. Cong. Reed. Vol. 55, Pt. 3, p.  718. Evident­
l y  îÆr; Wilson had Isame.d a le s s o n  from 
C ongress '  action  on the  Sundry C iv i l  B i l l  in  re< 
gard to  appropriations ^or a—Hatinnal C on servât
\ c o n t )
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The S ta te  o f  Colorado l : 8t  no y  time in  c a l l  ins: the  
a t t e n t i o n  o f  P re s id en t  Wilson to t h e ir  s id e  o f  th e  ques­
t i o n .  The West— i f  we can accept th e  rep o r ts  and memor­
i a l s  o f  some o f  t h e ir  l e g i s l a t u r e s  and co n feren ces  o f  
g o r e m o r s - -se sm e d  to  he opposed t o  f e d e r a l  c o n tr o l  o f  
the water power.^
The fo l lo w in g  i s  a memorial s t a t i n g  th e  f e e l i n g s  o f  
th a t  s e c t io n  at l e a s t ;
” 6. We a s s e r t  th a t  the S ta te s  are v e s te d  w ith  th e  
r ig h t  to  c o n tr o l  the waters w ith in  t h e i r  r e s p e c t iv e  bor­
d e r s .  . . su b je c t  o n ly  to  th e  r i ?h ts o f  the  f e d e r a l  gov­
ernment to  p r o te c t  n a v ig a t io n  on th o se  streams th a t  are 
n a v ig a b le ,  to  d isp o se  o f  them to  th o se  who w i l l  use them 
fo r  b e n e f i c i a l  p u rposes , and th a t  a l l  re tu rn s therefrom , 
d ir e c t  or i n d i r e c t ,  j u s t l y  b e lon g  to  th e  fe d e r a l  govern­
ment.
"12. In T e r r i t o r ia l  days Congress gave us the water 
o f  our n a tu r a l  streams and confirm ed th a t  ri^-ht in  accep­
tance  o f  our S ta te  C o n s t i tu t io n s .  C erta in  f e d e r a l  
bureaus are t r y in g  to  take away th e  r i s h t  by denying  
r ig h t s  o f  way over tne p u b l ic  domain." a.
5 . (co n t)  Commission. f a )  Mr. iTewlands 
b e l ie v e d  in  s tu d y in g  th e  waterways o f  the  
whole U nited  S ta te s  a s  a la r g e  u n it  and then  
the  w hole  stream s as u n i t s  and t h e i r  r e la t io n s  
to each o th e r  and the g en er a l  scheme,
1 .  This h a rd ly  seems c o n s i s t e n t  w ith  t h e i r  d e s ir e  
fo r  f e d e r a l  a s s i s t a n c e  in  R eclam ation p r o j e c t s .
S  ̂ 4 . Colo. 19th  G eneral Assembly la w s, 1915. Memor-
i a l ,  Cong. Reed. V ol. 62nd C ongress, 2nd s e s s io n ,  
p . 274. They seem to  ign ore  the p r in c ip le  
o f  the stream  as a whole. I t  seems as i f  the  
e s t  would e s p e c i a l l y  a p p r e c ia te  t h i s  p o in t  
s in ce  th e  sources o f  the  streams are so o f te n  
remote from the  mouth and p ass  and rep ass  th ru  
many S ta t e s ,  and in  some in s ta n c e s  (Milk R iver)  
through d i f f e r e n t  n a t io n s .
I t  might be w e l l  to  n o te  an o b se r v a t io n  made 
by Sec. o f  I n t .  F ish e r  a t  h ea r in g s  on B i l l  16673.
( c o n t )
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i'he n ext a tten ÿ t  to provide adeqixate l e g i s l a t i o n  
in  order to promote the development o f  water power was
H. R. 16 ,053 , or as i t  was more f a m i l ia r ly  known, the  
Adamson B i l l .  This b i l l  d ea lt  w ith  water pov/er on nav­
igab le  streams and was intended to  ammezud/ the Dam Act 
of 1906 and i t s  ammendments passed in  1910.
Lir. Leighton o f  the le o lo a - ic a l  Survey, commented on the 
b i l l  which was sent to  him fo r  th a t  purpose. In h is  
opinion the b i l l  "had tv/o d e s i r e s - - l ,  to  secure d e v e l­
opment; 2. to  p ro te c t  th e  p u b lic  in te r e s t s "  and the  
b i l l  was constructed  as i f  the "two in t e r e s t s  were antag­
o n is t ic ."  This may have been caused by the attempts o f  
the opposing in t e r e s t s  to  e f f e c t  a compromise. ^
 ̂ (Sb 4 . fcont) "In speaking o f  th e  two c la s s e s
o f  men engaged in  the  water pov/er industry  
as those who were broad-minded and those  
who were concerned on ly  in  p r o f i t s ,  I am 
sure both th ese  c l a s s e s .  . . in fluen ce  
Congress, both  the Senate and the House, 
and, I should sa y , not improperly. I 
mean those  members o f  the Senate and House 
e s p e c ia l l y  who have in  th e ir  r e sp e c t iv e  
s t a t e s  e i th e r  a con sid erab le  e x i s t in g  water 
pov/er development. They n a tu r a l ly  come 
in to  contact with men who are pushing those 
e n te r p r ise s  and th ey  are n a tu r a l ly  and in ­
e v i ta b ly  in flu en ced  by the statem ents which 
th ese  snetlem en make as to t h e ir  d i f f i c u l t i e s  
and as to  the d i f f i c u l t i e s  th a t  w i l l  a r is e  i f  
l e g i s l a t i o n  o f  a c e r ta in  kind i s  ejqacted." 
Hearings on B i l l  16673, Public  la n d s ,  IT. S. 
le n a te ,  63rd Congress, 3rd s e s s io n ,  p . 388.
Lir. Tisher was appointed Secretary  o f  In te r io i  
by Taft a f t e r  r e s ig n a t io n  o f  Lir. B a l l in g e r ,  IS
1, See Cong. Reed, fo r  tex t  o f  Mr. L e ig h to n 's
c r i t i c i s m .  Sea. Doc. 570, 63rd Gorig. , 2nd se
R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.
8 5
Lir. S teven s  c on tende i  t h a t  i t  was
"a water  power b i l l  wanted by the  water power peop le  
and urged and \’n r i t te n  by th e  p eop le  who b e l i e v e d  th a t  
th e  eovemment has no w ater  power r i g h t s  to  conserve in  
th e  n a v ig a b le  s tre a m s,  who b e l i e v e  t h a t  the  w ater  powers 
in  the stream s b e lo n g  t o  the  p r i v a t e  ovmers in  the S t a t e s .  
I b e l i e v e  t h a t  th e  v/ater pov/er b e lo n g s  to  a l l  t h e  peop le  
o f  tn e  country  and should  be deve loped  f o r  t h e  p u b l ic  
b e n e f i t  and n o t  s o l e l y  f o r  t h e  p r o f i t  o f  p r i v a t e  c a p i t a l . ”
Lir. Lenroot made th e  f o l l o w i n g  c r i t i c i s m s  of  the  
b i l l . ^  1 .  I t  gave the  i n t e r e s t  p e r p e tu a l  f r a n c h i s e s .
2.  I t  gave w ater  power p r e f e r e n t i a l  riPrht to  p u b l ic  
lands i n  e x e r c i s i n g  the  r i g h t  o f  eminent domain as a g a in s t  
even tne  United  S t a t e s  i t s e l f .  3 .  S e c t io n  4 gave the  
S e c r e ta r y  o f  V/ar a u t h o r i t y  to l e a s e  but  named no d e f i n i t e  
t ime l i m i t .
3
This b i l l  was r e a l l y  the  f i r s t  attempt tov/ards coop­
e r a t i o n  between c e r t a i n  o f  t h e  pov/er i n t e r e s t s  and th e  
i n t e r e s t s  o f  the '"nited S t a t e s .
1. Cong. Heed. V o l .  52 .  P t .  6 .  p .  896.
R e p r e s e n ta t iv e  S tev en s  o f  ITev/ Hampshire.
2 .  R e p r e s e n t a t iv e  L en r o o t ,  M innesota .  July  
1 8 ,  191ft. Cong. Heed. V o l .  52.  See pp.
3.  Cong. Heed. V o l .  51 ,  P t .  12 ,  pp. 1233 -4 .
Lir. Underwood summarized the f o l lo v / in g  ob­
j e c t i o n s  to  a l l  b i l l s  proposed i n  recen t  
years:  l » - f a i l e d  to  p ro v id e  f o r  r a t e  r e g ­
u l a t i o n ;  2 - - f a i l e d  t o  g iv e  p u b l i c  the  r i g h t  
t o  r e c a p tu r e  on r e a so n a b le  terms; 3 - -r eq u ir e d  
the  i n t e r e s t s  to  pay  in d e te r m in a te  charges  or  
t a x e s ;  4 - - f e a r  on p a r t  o f  Congress  t h a t  
monopoly might be d e v e lo p e d ,  which  r e s u l t e d
in  d r iv in g  away c a p i t a l  from such development;  
^— f a i l e d  to  p ro v id e  f o r  charge  or ta x .
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The h i l l  f a i l e d  to provide f o r  any compensât io n ,  wnion 
was q u i t e  o u t  o f  harmony with  a d m in is tr â t  ion p r i n c i p l e s  
w i t h  res'ard t o  the s u b j e c t .
The S e c r e t a r i e s  o f  VJar and I n t e r i o r  p layed  an import­
ant p art  in  the a t tem pt to  p ass  adequate l e s r i s l a t i o n  th a t  
would p r o te c t  both the  i n t e r e s t s  o f  the p eop le  and those  
engaged in  the development o f  t h e  resource  f o r  p r iv a t e  
p r o f i t .  S e c r e ta r y  G a r f ie ld ,  Stim son,  P i s h e r ,  Houston,  
Lane, and Chief F o r e s t e r  G if fo rd  P inchot  a l l  had exerted  
t h e i r  in f lu e n c e  i n  f a v o r  o f  the  c o n s e r v a t io n  p r i n c i p l e s .  
T h e y  urged the  n e c e s s i t y  f o r  l e g i s l a t i o n  in  t h e i r  various  
re p o r ts  and l e t t e r s  t o  Congress on th e  Committees in  re ­
gard to  the d i f f e r e n t  b i l l s  t h a t  were pending in  Congress 
during  t h e i r  p er io d  in  o f f i c e .  The S e c r e t a r i e s  o f  ’.7ar, 
ex c ep t  T aft ,  and o f  th e  I n t e r i o r ,  w ith  the ex c e p t io n  of  
B a l l i n g e r ,  adopted a c o n s i s t e n t  p o l i c y  in  harmony w ith  
the polic:" o f  the House.
S ec r e ta ry  Lane h e ld  c o n fe r e n c e s  w ith  th e  r e p r e s e n t ­
a t i v e s  6f  the v a r io u s  i n t e r e s t s  and with C ongress iona l  
committees in  order to  form ulate  a d e f i n i t e  and compre­
h en s ive  a d m in i s t r a t io n  p o l i c y .  The r e s u l t  was a s e r i e s  
o f  f i v e  measures o f  which a water power b i l l  p r a c t i c a l l y  
the same as B i l l  16673 was the four th .  The b i l l s  were 
c oncernin? the government p o l i c i e s  i n  regard t o  f l )  r a i l ­
ways in t o  i n t e r i o r  Alaska; f£) c o a l  l e a s i n g  law f o r
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Alaska; (3) new re c la m a t io n  a c t ;  (4) water power t i l l ;  
f 5 ) gen era l  development b i l l .
The t e n t a t i v e  measirre in  regard to water power was 
in troduced  in  the House as # 1 4 ,8 9 3 .  I t  was reported  
by the  House Committee on P ublic  Lands as b i l l  # 16 ,6  73 
and p assed  the House August 24, 1914.
This b i l l  mi?ht be c a l l e d  th e  cu lm ination  o f  th e  
strugsrle fo r  water power l e g i s l a t i o n  t h a t  conserved the  
r i g h t s  o f  tne opposing  f a c t i o n s .  The b i l l  was re fe rr ed  
to  the Senate Committee on P u b l ic  Lands. In the mean­
w h i l e ,  Pebruary 7, 1914 ,  Lir. Jones in troduce  a b i l l  in  
the Senate ,  -=4415. ^
The Conference o f  Governors o f  th e  V/est met in  Den­
v e r ,  Colorado, A p r i l  14 ,  1914 and v o ic e d  i t s  ob j e c t io n s  
to  F ed era l  c o n tro l ;
"We i n s i s t  th a t  the F ed era l  government has no law fu l  
a u th o r i t y  to  e x e r c i s e  c o n tr o l  over  the waters o f  a S ta te  
thru  ownership o f  p u b l i c  la n d s .  . . tn a t  the S ta te s  
should be l e f t  f r e e  to develop  water power p o s s i b i l i t i e s  
and sh ou ld  reserve  f u l l y  the revenues and o th er  b e n e f i t s  
d er ived  from such development."  >
1. Cong. P ec .  V o l .  61 ,  P t .  7, p. 6892.
Introduced by  Sen. Jones ,  February 7, 1914,  
r e f e r r e d  to  committee on I r r i g a t i o n  o f  Arid 
Lands, r e in tr o d u c e d  by Hr. Jones as Senate  
B i l l  #  S671E. C o n s e r v a t io n i s t s  opposed  
th e  Jones B i l l .
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The Senate  Committee on P u b l i c  Lands h e l d  ex te n d ed  
h e a r in g s  on the  P e r r i s  J i l l ,  1 6 ,6 7 3  H. H. and t h e  Cones 
S i l l ,  Lir. P in ch o t  named s i x  b i l l s  t h a t  had b ee n  i n t r o ­
duced i n  the  y e a r s  between  1908 and 1914 in  an a t te m p t
t o  s o l v e  the  p r o b le m - - P a r s o n s , Oronna, H i t c h c o c k ,  l e v e r  and
/
no7/ t h e  P e r r i s  S i l l .  In  speakinsr o f  the c o n c e n t r a t e d  
c o n t r o l  o f  water power, Lir. P in c h o t  arave the  f o l l o w i n g  
s t a t i s t i c s  ;
1911 10 g r e a t e s t  groups
(d e v e lo p ed  and under  c o n s t r u c t i o n )
1 , 8 2 1 , 0 0 0  H. P.
1913 *’ ” ” " " ” ” " " ” 2 .  7 1 1 .0 0 0  H. P .
I n c r e a s e  8 9 0 ,0 0 0  H. P.
3-0 G r e a te s t  i n t e r e s t s  h e ld  »
u nd eve loped  1 , 4 5 0 , 0 0 0  H. P.
1913 " " " " " " " " 3 .5 0 0 ,0 0 0  H. P .
I n c r e a s e  i n  2 y e a r s  2 , 0 5 0 , 0 0 0  H. P.
F ig u r e s  showed i n c r e a s e d  c o n t r o l  o f  power h e l d  un­
d e v e lo p e d  t w i c e  as  f a s t  as  i n c r e a s e d  c o n t r o l  o f  d eve loped  
power.
1 .  Hearings on S i l l  1 6 ,6 7 3 ,  p. 2 3 3 .  
I b id ,  n o t e  3 & 84 .
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1908 t o t a l  developed water pov;er in  U. 3.
(round numbers) 5 ,4 0 0 ,0 0 0  H. P.
1913 ” " " " ” " " " " " " " ” " ” 7 ,0 0 0 ,0 0 0  H. P.
An in c r e a s e  o f  33/i f o r  the  o-year p e r io d .
1908 13 y r r a t e s t  groups o f  i n t e r e s t s  con­
t r o l l e d  a t o t a l  o f  developed and
undeveloped water  power 1 ,8 0 0 ,0 0 0 ,0 ^ 0  E. P.
1913 10 ” " " " " ” " ” " " " " ” " 6 , 3 0 0 , 0 0 0  H. P.
An in c r e a s e  o f  240)i f o r  th e  6-year p er io d .
C oncentration  has in cr ea sed  in  f i v e  years seven  times  
as  f a s t  as newer development. /
Lir. P inchot  maintained t h a t  th e s e  fIs-ures showed 
t h a t  the  i n t e r e s t s  we re more concerned in  ob ta in in g  
s i t e s  than in  d ev e lo p in g  them, and were in c r e a s in g  the  
concentrât  ion o f  the power i n t o  a few hands both by 
d i r e c t  ownership and by  com bination  and the i n t e r lo c k i n g  
o f  d i r e c t o r a t e s .
Ltr. F ish er  approved o f  B i l l  1 6 ,6 7 3  as i t  passed  
th e  House and fu r th e r  s t a t e d  in  the Hearin?s:
” The t r u th  o f  the m atter  i s  t h a t  more and more 
a l l  the S ta te s  are lo o k in g  to  the  F edera l  Government 
to  p r o t e c t  and develop  w ater ,  b o th  f o r  power and a l l  
o th e r  purposes.  The p r o v i s i o n s  o f  tn e  a p propr ia t ion
Hearings on B i l l  1 6 ,6 7 3 .  p.  233.
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b i l l s  show i t .  . . I t  i s  p a r t i c u l a r l y  t r u e  i n  regard, 
to  w ater  pov/er, b e ca u se  so  many o f  t h o s e  w a ter  powers /  
f i t  in t o  t h i n g s  over  t h i c h  t h e  Soyernment has c o n t r o l . ”
In a d i s c u s s i o n  o f  th e  b i l l  i n  the  S e n a te ,  S en a to r  
Llyers o f  ..lontana accused  " th e  o t h e r  s i d e  o f  f i l i b u s t e r ­
i n g " . "You are  making a m is ta k e  (R e p u b l ic a n  S e n a to r s )  
in  co n d u c t in g  t h i s  f i l i b u s t e r . "  Upon the m otion  o f  
Lir. B a l l i n g e r  i t  v/as v o t e d  t o  l a y  the  b i l l  on th e  t a b l e .
Both the Jones and F e r r i s  B i l l s  were a t te m p ts  to  
s o l v e  the  w a te r  power problem . The form er  seemed t o  
r e p r e s e n t  t h e  w a te r  power i n t e r e s t s  w h i l e  t h e  l a t t e r  had 
th e  a p p r o v a l  o f  P i n c h o t ,  F i s h e r ,  Lane and th o se  v/ho had 
"been working f o r  t h e  r i g n t s  o f  t h e  p e o p le " .
1 .  H earings  on B i l l  1 6 , 6 7 3 .  p .  412 .
2 .  Cong. Heed. V o l .  5 2 ,  p .  5 3 7 8 .  Lir. L ip p e t t
o f  Rhode I s l a n d  commented upon the  s ta tem en t  
as f o l l o w s  t o  Ilr. l ly e r s :  " I  was j u s t  wonder­
i n g  i f  th e  S e n a to r  from Llontana f e l t  t h a t  way 
l a s t  week v/hen q u i t e  c l e a r l y  th e  Senators  on 
t h e  o t h e r  s i d e  were f i l i b u s t e r i n g  a g a i n s t  t h i s
b i l l  coming to a v o t e .  I t  seems to  me i t  i s  a
v e r y  r e c e n t  c o n v e r s i o n  o f  t h e  S e n a to r  i f  he 
th in lcs  a v o t e  sh o u ld  be ta k en  on th e  b i l l  when 
he and h i s  f r i e n d s  p r e v e n te d  th e  v o t e  from 
b e in g  ta k e n  f o r  n e a r l y  a week." Mr. Myers
made th e  f o l l o w i n g  l a c o n i c  answer: "The Sen­
a t o r  may wonder about a. g r e a t  many t h i n g s  ;
b ut  a g r e a t  many p e o p le  are  wondering a 
g r e a t  d e a l  about h i s  conduct  and t h e y  have  
c a u se  f o r  i t . "
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Mr. P ie r c e  made a comparison o f  some o f  t h e  v i t a l  
p o i n t s  b e f o r e  the Hearings on B i l l  1 6 ,6 7 3  H. E.
"In both  b i l l s  the p l e a s e s  or  g ra n ts  may be c a n c e l l e d  
■under cou rt  procedure i n  c a s e  o f  v i o l a t i o n  o f  terms. In  
both  the S e c r e ta r y  may make r u l e s  and r e g u l a t i o n s  to  en­
f o r c e  t h e  terms o f  t h e  a c t ,  /
"In the P e r r i s  B i l l ,  S t a t e s  c o n t r o l  over  t h e  water i s  
af f ir m e d  n o tw i t h s ta n d in g  t h e  f a c t  t h a t  many s e c t i o n s  o f  the  
b i l l  d ep r iv e  th e  S t a t e s  o f  su ch  c o n t r o l .  Under th e  Jones 
B i l l  d e fe r e n c e  i s  p a id  d i r e c t l y  to  S t a t e s ’ a u th o r i ty 'a n d  
n o th in g  i n  the b i l l  s e e k s  t o  abridge or  v i o l a t e  th a t  a u t h o r i t y ."
î.ïr, P inchot  s t a t e d  in  the  Hearings t h a t  the  cause o f  t h e  
V/ater Power C ontroversy  was th e  f a c t  th a t  th e  water power 
i n t e r e s t s  p r e f e r r e d  to  p rev en t  the removal o f  t h e i r  c h i e f  
cause of  com p la in t ,  the  permit r e v o c a b le  a t  w i l l ,  because i t  
■vas coupled  w i t h  p r o v i s i o n s  t h a t  would b e n e f i t  the  p u b l i c .
"I rep ea t  t h a t  i f  t h e  water power d e v e l o p ^ n t ,  has been  
ha:npered in  the  U nited  S t a t e s ,  the water po'wer men are them­
s e l v e s  d i r e c t l y  r e s p o n s i b l e , "
1.  Sec ,  14 o f  B i l l  1 6 ,6 7 3  p r o v id e s  "That n o th in g
in  t h i s  a c t  s h a l l  be co n s tru ed  as  a f f e c t i n g ,  e t c ."  4472:3
S, 63rd C o n g ress ,  3rd s e s s i o n ,  H. R. 1 6 ,6 7 3 ,
P u b l ic  la n d  Committee, Hearings  on Water Power 
B i l l ,  Por a p a r a l l e l  a n a l y s i s  o f  both  b i l l s  
s e e  p ,  2 2 2 ,  H earings ,
3, (note  1 ,  a b o v e ,  co n t in u ed )  "or in  any i n t e r f e r i n g  
w i t h  th e  laws o f  any s t a t e  r e l a t i n g  to  the  c o n t r o l ,  
a p p r o p r i a t i o n ,  use  or d i s t r i b u t i o n  o f  w ater ,"  Copy 
o f  b i l l  found i n  Hearings  H, R. 1 6 ,6 7 3 ,  .p, 8 ,
P u t t in g  t h e  power i n t o  t h e  hands o f  th e  court  in  
e v e n t  o f  t h e  l e a s e  b e in g  f o r f e i t e d  or c a n c e l l e d .
B i l l  1 6 ,6 7 3 ,  S ec .  12 ,  Jones B i l l ,  Sec.  3 ,  P e r r i s  
B i l l  Sec ,  8 p er m it s  ch a r g e s  or r e n t a l s  f o r  a l l
power d eve loped  and s o ld  o th e r  than  t h a t  u sed  in  
o p e r a t io n  o f  p l a n t ,  Jones B i l l ,  Sec ,  2 ,  p r o v id es  5%.
4 .  Hearings on B i l l  1 5 , 6 7 3 ,
^°^Glson, C o n serv a t io n  C ongress ,  Dec, 2 0 , .  
i y i 3 :  "While th e re  d o es  n o t  seem t o  be any
( c ont )
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Jhe L a n e-V err is  B i l l  f a i l e d  to  p a s s  xae Benate  
bv-t- tlic liouse was determ ined  th a t  i t  v/ould co n t in u e  
t o  f o l i o . /  the p o l i c y  i t  had adopted  r e a l l y  in  i t s  p a s sa g e  
o f  t h e  Rainy R iver  Dam Act o v er  t h e  v e t o  o f  Lir. R oose­
v e l t  a f t e r  he had t o l d  them t h a t  the  company had a g reed  
to  th e  c o n d i t i o n s  l a i d  down in  h i s  v e t  o m e ssa g e . The 
h i l l  ’"/as in tr o d u ced  in  1914 hut th e  .louse v/as determ ined  
t o  fo r ce  th e  Senate to concede t o  the  demands o f  t h e  
d o u s e . In the p a ssa g e  o f  tn e  B i l l  i n  1920 i t  went 
even  a s t e p  f u r t h e r  and adopted  Senator  J e w la n d s ' and 
P r e s i d e n t  V / i l so n 's  id e a  and put the r i v e r s  and a l l  the  
u s e s  under one commission— t h e  f e d e r a l  Pov/er Commission.
The T e r r i s  B i l l  under  i t s  v a r i o u s  names and num­
b e r s  r e p r e s e n te d  th e  C o n s e r v a t i o n i s t s  v /h i le  the S h ie ld s  
B i l l  under i t s  names and numhers r e p r e s e n t e d  th o se  who 
b e l i e v e d  t h a t  the Government must g i v e  th e  s i t e s  in  p er ­
p e t u i t y  w ith o u t  com pensat ion  and in  fa v o r  o f  the  w ater  
power i n t e r e s t s .
The coming s t r u g g l e  marked th e  c l im a x  o f  the water  
pov/er f i g h t  which f i n a l l y  ended in  the  f o r m u la t io n  o f  a 
d e f i n i t e  F e d e r a l  p o l i c y ,  w i th  th e  House and Senate  i n
5 .  f c o n t )  "marked p r e f e r e n c e  on t h e n a r t  o f  th e  water  
pov/er i n t e r e s t s  f o r  F ed er a l  or S t a t e  c o n t r o l  
t h e r e  does seem to  e x i s t  a v e r y  marked p r e ­
f e r e n c e  f o r  a F e d er a l  c o n t r o l  on the  p a r t  o f  th o se  
who have b een  h e r e t o f o r e  most a c t i v e  in  th e  
C onservat ion  Movement." H e a r in g s ,  H. R. 1 6 ,6 7 5 ,
p .  281.
1 .  JÎ. R. 1 6 ,6 7 3 .
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harmony. I t  cannot be s a i d  to be a compromise but  an 
•e n t ire  surrender  on the part of  t h e  Senate and the f u l l  
a cc ep ta n c e  o f  the w e l l  developed and the c o n s i s t e n t  
p o l i c y  o f  th e  house and the embodiment of  t - .e  p r i n c i p l e s  
o f  tlie C o n s e r v a t i o n i s t s ,
The S h ie ld s  B i l l ,  S 3331, as i t  v/as more p r o p e r ly  
known, aroused a storm o f  p r o t e s t  from the C onservat ion -  
i s t s .  This b i l l  p assed  the Senate but was s u b s t i t u t e d  
i n  the  House by what was known as the  "composite b i l l " — 
r e a l l y  the l a n e - ? e r r i s  B i l l .^  In in tr o d u c in g  the  b i l l  
i n  th e  Senate Lir. S h ie ld s  summarized the stand o f  th e  
c o n s e r v a t i o n i s t s ,  r a t h e r  than the " C o n f i s c a t i o n i s t s " , 
as the P inchot  continprent was named.
"The pov/er o f  Congress over  n a v ig a b le  r i v e r s  i s  
c o n f in e d  to  t h a t  g iv e n  by the  commerce c lau se  o f  t h e  
C o n s t i t u t io n  t o  r e g u la te  commerce upon Ivhem, v/hich i s  
p o l i c e  power. The P ed e r a l  Government has no prop erty  
i n t e r e s t  i n  the w aters  o f  t h o s e  r i v e r s  and no r i p a r ia n  
r i g h t s  i n  and a lo n g  them s u b j e c t  to  th e  paramount 
power o f  Congress to  r e g u l a t e  commerce on them. They 
are c o n t r o l l e d  b y  the s o v e r e i g n  S ta t e s  w ith in  which  
they  l i e  and r i p a r i a n  p r o p r i e t o r s  to whom the S ta t e s  
have yr-vnted them. This  has been r e p e a te d l y  so de­
c l a r e d  by the  7 n i t e d  S t a t e s  Supreme Court i n _numerous 
c a s e s . ^  There i s  no p r o v i s i o n  i n  th e se  or o th e r  s e c ­
t i o n s  a u t h o r iz in g  or im posin? a F ed er a l  charge or 
r e n t  upon p e r m it t e e s  for  the p e r m is s io n  to  improve and 
use t h e i r  r i p a r i a n  p r o p e r ty  by d ev e lo p in g  watdr pov/er 
and there  shou ld  be none.
1 .  ÏÏ. H. 1 6 ,6 7 3 .  1914.
2 .  P o l la r d  e t  a l  v .  Eaerar e t  a l ,  3 Hov/ard ElE.  
Hardin v .  -Jordan, 141 U.S.
Kansas v .  Colorado ,  E16 7 .  S.
U. S. V .  Chandler-Dunbar C o . , 209 U. S. 1310
3. Gong. Heed. App. V o l .  53, 1 3 0 6 -1 3 1 0 .
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TheShlelds B i l l  was an act to  amend the ?reneral Dam 
-let o f  1906 and i t s  amendments o f  1910. Lir. ITalsh, Senator 
from Llontana, probably s ta ted  the otner s id e  o f  "Confiscation­
i s t s "  in  point  ins out the defects  o f  th e  Shields 3111. Ac­
cording to Lir. Walsh, the b i l l  was s e r i o u s l y  d e f e c t iv e ,  e s ­
p e c i a l l y  on two p o in t s .
"1. Provides no adequate return  to  the Government for  
p r i v i l e g e s .  2. Recapture c lause  by which government at  
the expria t ion  of the period  of  the permit—50 years— There 
i s  a b s o lu te ly  no power or p r iv i l e g e  granted to th e  people  
that they TOuld not have i f  the b i l l  were e n t i r e l y  s i l e n t  
upon that subjec t ."  *
-,jr. ITewlands took th is  opportunity  to urge h i s  po int ,  
as he had for  years ,  in order to study waterways in a 
r e a l ly  comprehensive manner:
"I think the f a u l t  with our l e g i s l a t i o n  haaetofore has 
been that  we have taken hold o f  only detached port ions o f  
the 'vaterway in stead  o f  t rea t in g  i t  as a whole, and broadly  
and comprehensively fo r  th e  purpose o f  development fo r  
every b e n e f i c i a l  u s e . " ^
1. Gong. Reed. Llarch 8, 1916. Vol. 53, p. 5755.
2.  See Rept. o f  H a t ' l  Waterways Comm. p. 44,
"With the in creas in g  u n ity  o f  our n a t ion a l  l i f e  
and growing n e c e s s i t i e s  of  saving fo r  human need 
the  maximum b e n e f i c i a l  use o f  the waters of  ever 
stream i t  w i l l  become in c r e a s in g ly  necessary  to 
t r e a t  every stream with a l l  i t s  t r ib u t a r i e s  as a 
u n i t .  In the very nature o f  the ca'se so compre 
hensive a survey could be s u c c e s s f u l l y  administe 
only by the Rederal Government and consequently  
the eventual d e s i r a b i l i t y  o f  Federal contro l  i s  
easy to p red ic t .  Cong. Reed. Vol. 53, p .  3366.
3. "Practically every "a-:-- •
• belongs to  the Lion tan  ,
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There was anamendmeriT o f f e r e d  in  the Senate makin? a 
p r o v i s i o n  f o r  an annual eh arse .  In support o f  t h i s  amendment 
-hr. a l s h  s a id  he spoke fo r  the S ta te  of hontana and the men 
who had the  money to  develop  th e  w ater  power. They were 
w i l l i n g  to pay  compensation f o r  use  o f  p-..blic lands  for  water  
power purposes .
Mr. S h ie ld s  respondéd:
"But o f  course he filr. . .a lsh)  understands th a t  perliaps  
beyond any q u e s t io n  a m a jo r i ty  o f  the  Senate d isa g r e e  w ith  
him and b e l i e v e s  Congress has no pov/er whatever to  l e v y  such  
a t a x  where i t  has p r o p r ie t a r y  i n t e r e s t  in  the r i v e r  or land  
a d ja c e n t  to  the r i v e r . "
The amendment was d e fea ted  and the b i l l  p assed  the
Sen ate ,  yeas 4 6 ,  nays S2, not  v o t in g  22 .
./hen the S h ie ld s  B i l l  was subm itted  to  t h e  Bouse i t
was d e a l t  w ith  as t h e  p r ev io u s  b i l l s  which f a i l e d  to  make
proper charges and d e f i n i t e  terms f o r  tenure and reca p tu re .
I t  was s u b s t i t u t e d  by the  House B i l l  which provided for
"reasonable  annual charges"  and t h e  ten ure  was f o r  50 y e a r s .
Iloreover, th e  House B i l l  gave p r e f e r e n c e  to  m u n i c i p a l i t i e s
w hile  the  c h i e l d s  B i l l  gave p r e fe r e n c e  t o  the  l a r g e s t  concern  
S'b id d in g .
3. (con t)  " e x te n d in g  i t s  b u s i n e s s  in t o  a l l  s e c ­
t i o n s  o f  our s t a t e . "  Cong. Heed. V o l . 53, p .  2637.  
P e r r i s .  V o l .  53 .  Cong. Heed. p .  544.  "Let me 
l e a v e  a few f a c t s  w i t h  you. 28 p r i v a t e  corpor­
a t io n s  in  the  West own more than 50/^ o f  the water  
power th e m s e lv e s .  In  t h e  o t a t e  o f  LIontana--and  
there has been some l a r g e  development t h e r e - -  
one company owns more than 97/6 o f  the water power
t h a t  S t a t e .  . . (and t h a t  th e y  h o ld  
armost as much undeve loped  h o ld in g s  i n  c o a l  s to ra g e
c o m p et i t io n  as  th e y  have developed ."  
-ong. Reed. V ol .  53 ,  p .  2637 .  5 .  I b i d ,  p .  1560.
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I'ir. lient rep r esen ted  tlie C o n s e r v a t io n is t s  in  the  
House and f e l t  the danger in vo lved  in  the passage o f  the  
S h ie ld s  B i l l .  He wrote a l e t t e r  March 7, 1916 to  P r e s ­
id e n t  Vfilson p o in t in g  out the d e f e c t s  o f  the S h ie ld s  B i l l  
and requested  th a t  the P res id en t  urge the new S ecr e ta r y  
o f  V/ar to  study the q uest ion  o f  water pov/er. He fu r th e r  
s ta te d :
”y/e are naking a f i g h t  a g a in s t  peop le  who t  ho r o l y  
r e a l i z e  the immense fortunes  to he made out o f  c o n t r o l  
of  th e se  our common a s s e t s .  V/ithout f e a r  o f  c o n t r a d ic t io n ,  
I again s t a t e ,  as I have o f t e n  s t a t e d  b e f o r e , th a t  for  
in f lu e n c e  and lobbying^work the water power crowd are the  
shrewdest and most dangerous peop le  tha t  we aave to  f i g h t  
in  the country to-day.'*®'
Lir. Wilson expressed  h i s  I n t e r e s t  in  the water power 
Question and added:
"I agree w ith  you that  i t  i s  b e t t e r  t o  l e t  the water 
power run to waste^ than t o  s e t t l e  th e  q u e s t io n  of the  use  
o f  i t  in  the  wrong way. I am watching the p ro g ress  o f  
l e g i s l a t i o n ^ v â th  a g r e a t  d e a l  o f  a n x ie ty ."
1. See p. /0J>
2. Cong. Pec. Vol.  53,  p. 535. Me Lient, Lai.
3. I b id ,  p . 535. P
4. The C onservâtio n i s t o  b e l i e v e d  i t  would be 
b e t t e r  to l e t  the waters run to  waste than  
t o  r e le a s e  the fee  simple to  th e s e  who were 
w i l l i n g  to  develop the  r e so u r c e s .
5. "You may be sure I w i l l  c a l l  th e  a t t e n t i o  
o f  the nev/ Secretary  o f  "ar to  the water  
power q u es t io n  at  the e a r l i e s t  p o s s i b l e
n
moment, f o r  you luiow, 
and genuine i n t e r e s t  
■Mr. l ient,  March 9, 19
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I.îr. P in c h o t ,  as P re s id en t  o f  t h e  Conservation Congress,
v o i c e d  the p r o t e s t  o f  the members a ~ a i n s t  the s h ie ld s  P i l l
and a p p -a le d  to P r e s id e n t  ' l i l s o n .  In h i s  l e t t e r  he s a i d ,
/
"A c o n c e r ted  movement i s  on f o o t  t o  break dov/n our p o l i c y .  .
P eeb le  r e s i s t a n c e  o r  none i s  b e in s  made by o f f i c i a l  '.'.'ash- 
a,
in ? t  on". He f-virther appeale:; to  the e d i t o r s  o f  the  v a r io u s  
papers and m agazines .  "Por noarl:," t e n  years t h i s  f i g h t  
f o r  the  p u b l i c  v/ater power has aone on. e ought n o t  t o  
l o s e  i t  now."
He fu r th e r  c la im ed ,  "Since the  a t ta c k  on Alaska r e ­
s o u r c e s ,  there  has n o t  been so  p r e s s i n ?  a th r e a t  a g a in s t  the  
C onservat ion  p o l i c y  as the p r e s e n t  e f f o r t  in  Congress t o  
g i v e  o u r_p ub lic  v/ater powers f o r  n o th in g  in to  m o n o p o l i s t i c  
c o n t r o l . "  He fu r th e r  s t a t e d  th a t  the . .hield B i l l  ^ave 
i n t e r e s t s  use o f  . a t e r  on n .avicable  streams w ithout  compen­
s a t i o n .  The b i l l  "pretends t o ,  but  does not  provide f o r  
the reca p tu re  by the p eo p le  a t  th e  end o f  the  term except  
in c lu d in g  companies unearmed increm ent" .  I t  fu r th er  pro­
v id ed  for  "too gre.’ t  no were o f  eminent domain on the  p art  o f
1 .  See p .
2 .  Conv. Becd. V o l .  c>3, p .  3229.
3. Cong. Becd. V o l .  55,  p .  3229, l e t t e r  to
e i t o r  o f  American Magacine.
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/ a
pr ivate  corporations". The Shields S i l l  was l i k e  those
vetoes  hy Taft and Roosevelt .  ^
The c o n f l i c t  over tàe water power problem dvoring 
i l s o n ' s  administrat ion  did not present  any new i s su es  
on e i tn e r  s id e .  It  was more a ouest ion  o f  endurance 
and organ isat ion  o f  the opposin? fa c t io n s  rather than 
r e a l  questions o f  the authority  or power o f  Congress.
Those who represented the C onservat ion is ts  stood  
stronr on the fo l low ing  p r o v i s i o n s : —Tederal p o l i c y  w e l l  
defined and adequate l e g i s l a t i o n  that w i l l  encourage de­
velopment and yet protect  tne i n t e r e s t s  of the public;  
proper compensation fo r  the  use o f  th e  water or s i t e s  for  
power, a d e f in i t e  and l im ited  tenure not to exceed 50 
years; proper p ro v is io n s  for  the  recapture of  the dam, 
e t c . ,  on an equitable  b a s is  not including  unearned incre­
ment; prov is ions  to prevent m onopolist ic  control and the  
regu la t ion  o f  rates  and the con s iderat ion  o f  a stream as 
a u n i t .
On the other hand, those who opposed th i s  p o l i c y  be­
l i e v e d  that  tne Cove radient had no power over non-nav israble 
portions of  navigable streams except as a riparian  ov/ner 
o f  the adjacent land, th a t  the S tates  should e;::rcise  t h e i r
1» Con?. Reed. Vol. 53, p. 3229. ?eb, 28, 1916.
2. fa lsh  in regard to S h i e l ^  ' B i l l :  ”7/e ought
t o  recognize in the consideration  of t h i s  measure
that we have been at a y y   pos-
• i t  ion for  a period o f  i one-.
Reed. v o l .  53, p. 2579.
3. p.
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r i g h t s  o f  sovereignty-  in  tn e  d i s p o s a l  o f  v/ater power s i t e s  on 
n a v ig a b le  streams and on non-nav igab le  p o r t io n s  o f  tne nav­
ig a b le  - s t r e  sms ; t h a t  a stream should be con s id ered  o n ly  in  
detached p o r t io n s  end not  as a u n i t ;  th a t  i t  would be impos­
s i b l e  to  develop the water power u n le s s  the grants  were in  
p e r p e t u i t y  or even when the  cO years compromise was e f f e c t e d  
no adequate p r o v i s i o n  was made f o r  th e  recapture  by the  
p eo p le ;  t h a t  Congress had not the ’’power to demand compen­
s a t i o n  nor  the  moral r i g h t  to accept  i t ” .
ihe s t r u g g le  from 1914 to  1920 was h ard ly  more than a 
s e s s i o n a l  see - sa w  between the House b a ck e i  by the a d m in is tr a t io n  
and the  m a jo r i ty  o f  t h e  Senate ,  The House would pass a 
b i l l  t h a t  co n ta in e d  th e  p r o v i s i o n s  o f  the la n e -H e r r i s  B i l l  
v/hicn aas a c c e p ta b le  to the  ad m in is trâ t  io n  and the Conserva­
t i o n i s t s .  The Senate would so  a l t e r  i t  or ih  case o f  the  
Myers B i l l  H. ?.. 408, change i t  c o m p le te ly ,  t h a t  the on ly  
resemblance i t  had t o  the o r i g i n a l  was the House number and 
en a c t in g  c l a u s e .
The same procedure was fo l lo w e d  in  the House in  regard  
t o  the Senate b i l l s  w h ich  were on the  whole th e  S h ie ld s  b i l l  
•mder v a r io u s  names and numbers. .iny compensation amend­
ment o f f e r e d  in  the Senate was v o te d  down or i f  a b i l l  was 
in trodu ced  from the House c o n t a in i n g  such a p r o v i s i o n  i t  was
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e l i m i n a t e d .  The House uas determ ined t o  have i t s  p r o ­
v i s i o n s  e n a c te d  i n t o  lam. The Conse r v a t i o n i s t s  were  
b eh ind  t h e  p o l i c y  o f  the House and i t  was o n ly  a q u e s t i o n  
o f  t im e b e f o r e  the  Senate  must y i e l d  t o  tne  press 'ore  o f  
p u b l i c  o p in io n  and t h e  i n s i s t e n t  demands o f  t h e  House,
I t  i s  q u i t e  l i k e l y  i f  s u c h  a b i l l  as the S h i e l d s  B i l l  
d id  p a s s  the  House i t  would p ro b a b ly  be v e t o e d  b y  P r e s ­
i d e n t  V /i lson,  The House took  ca re  th a t  the  b i l l s  d id  not  
yèt  t h a t  f a r ,  f o r  t h e i r  p r o v i s i o n s  were q u i t e  i n  harmony 
w i t h  th o s e  o f  S e c r e t a r y  o f  th e  I n t e r i o r  Lane and S ec ­
r e t a r y  o f  War Houston as w e l l  as tne P r e s i d e n t  h i m s e l f .
The d i s c u s s i o n s  and d eb a te s  arou sed  by t h e  S h i e l d s  B i l l  
throw a new l ig -n t  on th e  c a u s e s  and e f f e c t s  o f  tne  P r e s ­
i d e n t i a l  v e t o e s  on the  e a r l y  v/ater power b i l l s .
In o rd er  to b r in y  c l e a r l y  t o  the  minds .o f  t h e  S en ators  
t h e  re a so n  why the former v/ater power b i l l s  had b een  d e -
t
f e a t e d  and the n a tu re  o f  the v e t o  m e s s a g e s ,  !,îr. "'alsh asked  
t h e  c l e r k  to  read th e  v e t o  m essaye by P r e s i d e n t  H o o s e v e l t  
on th e  Rainy H iver  P r o j e c t  and the  one w r i t t e n  b y  Lh*. Taft  
on the  Coosa H iver  P r o j e c t .
Hr. n e l s o n  e x p l a i n e d  why t h e  Ha in  y Hiver  B i l l  v/as 
p a s s e d  o v er  P r e s i d e n t  H o o s e v e l t ’ s v e t o .  He s a i d  the  
p a r t i e s  i n t e r e s t e d  i n  the  p r o j e c t  sav/ the P r e s i d e n t  and  
t n e  S e c r e t a r y  o f  V/ar and f o r m a l l y  agreed in  w r i t i n y  t o
1 ,  S en a to r  from Montana,
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a c c e p t  c e r t a i n  c o n d i t i o n s .  That w r i t t e n  agreem ent  was 
k e p t  on f i l e  in  t h e  o f f i c e  o f  the S e c r e t a r y  o f  'Tar, and 
P r e s i d e n t  R o o s e v e l t  d e c l a r e d  h i m s e l f  s a t i s f i e d ,
"Word was s e n t  up h e r e  (S e n a t e )  t h a t  we m ight  p a s s  
th e  b i l l  o v e r  h i s  v e t o .  J u s t  v/hat p apers  were f i l e d  
i n  t h e  Tar Department by  the company i n  rea-ard to  the  
m a t t e r ,  I am u nab le  a t  t h i s  moment to  s p e c i f y ,  but  I r e ­
c a l l  t h a t  the  b i l l  was p a s s e d  by the  c o n s e n t  o f  R o o s e v e l t  
o v e r  h i s  v e t o  i n  b o th  H ouses .  In the  Tenate i t  was 
p a s s e d  unanim ously ;  in  th e  House I t h in k  t h e r e  were o n l y  
two or  t h r e e  v o t e s  a g a i n s t  i t . "
Hr. ITorris then p ro ce ed ed  t o  c l a r i f y  Hr. i l e l s o n ' s  
s t a tem ent.
"The b i l l  was p a s s e d  over  P r e s i d e n t  H à o s e v e l t ' s  
v e t o  b e c a u s e  the  o b j e c t  io n s  s e t  out  i n  h i s  messasre had  
b e e n  f u l l y  met b y  th o se  i n t e r e s t e d .  He l e t  i t  be knov/n 
t i i r u  a c a b i n e t  o f f i c e r .  I t  "/as read  a t  l e a s t  on the  
f l o o r  o f  th e  House,  show in  or t h a t  th e y  had complâèà w ith  
t h e  o b j e c t i o n s  s e t  f o r t h  i n  some s o r t  o f  an aayeeraent.
So t h e  a c t i o n  o f  the Senate  and House must n o t  be ta k e n  
in  any way c o n t r a r y  t o  t h e  v ie w  s e t  forth" b"~t'h'e~ P r e s id e n t  
i n  h i s  v e t o  mes sa  me'. "
A f u r t h e r  e x p l a n a t i o n  o f  th e  chana-ed v iew s  o f  Hr.
T a ft  a s  S e c r e t a r y  o f  V/ar and P r e s i d e n t  upon the  w a ter  
power q u e s t i o n  was h i v e n  b y  Hr. Bankhead i n  reg a rd  t o  the  
Coosa R iver :
"The Senate p a s s e d  t h e  b i l l  (Coosa R iv e r  Dam B i l l )  
b y  a v e r y  l a r g e  m a j o r i t y  and so d id  th e  House. P r e s i d e n t  
T a ft  v e t o e d  i t .  When I l e a r n e d  t h a t  the  P res  id  ont was
1 .  O r i g i n a l  n o t  u n d e r s c o r e d ,  lo n g .  R e e d . , 
V o l .  5 3 ,  p .  2 5 8 0 .  Reb. 15 ,  1 9 i ô ,
2 .  The S en ate  must have been  a t  l e a s t  f o r  
once i n  harmony w i t h  t h e  P r e s i d e n t ' s  v ie w .
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c o n s i d e r i n s  v e t o i n s  i t , *  I c a l l e d  upon him a t  th e  Tfhite 
House, to  r e m o n s tra te  m t h  him and remind him t h a t  th e  
p r i n c i p l e s  em hodie i  i n  th e  b i l l  were e x a c t l y  t h o s e  he 
had always a d v o c a te d  in  o rd e r s  and o th e r /z i s e  w h i l e  he 
was S e c r e t a r y  o f  'Jar. He s a i d  t o  me, ' That i s  t r u e , 
th o s e  were my v ie w s  th e n ,  and t h e y  are  my v ie w s  now'*'.
” I s a i d ,  'LIr. P r e s i d e n t ,  why are  you t h i n k i n ?  o f  
t h i s  v e t o ?  ' He s a i d  t o  me, ’ S e n a t o r ,  I have a B u l l  
Moose S e c r e t a r y  o f  War; he i n s i s t s  upon t h i s  v e t o  
a lo n g  t h e  l i n e s  o f  a v e t o  m essage I have a u th o r iz e d  
him t o  w r i t e ’ . I s a i d ,  'That i s  v e r y  s t r a n g e ,  Mr. 
P r e s i d e n t ' .  ’Vfell ' , he s a i d ,  ' i t  i s  i I have n o t  
changed my o p in io n  upon the  same but  I am too  n e a r  t h e  
end o f  ray a d m i n i s t r a t i o n  to  have a f a m i l y  row ’ . '  "That 
i s  e x a c t l y  what occurred^
In th e  l i g h t  o f  t h e s e  s t a t e m e n t s ,  i t  h a r d ly  seems  
p r o p e r  t o  c l a s s i f y  I.lf. T aft  as one o f  th e  C o n s e r v a t io n -  
i s t s .  His a t t i t u d e  v/as one o f  p u b l i c  p o l i c y  r a t h e r  
th a n  one o f  c o n v i c t i o n .  However, i t  v/as f o r t u n a t e  
f o r  the  C o n s e r v a t i o n i s t s  t h a t  Mr. T aft  had a " B u l l  Moose 
s e c r e t a r y  o f  Mar" o r  the  movement w hich  t h e y  f o s t e r e d  
might have s u f f e r e d  a s e r i o u s  ch ec k .
C o n s id e ra b le  a g i t a t i o n  was aroused  o v e r  the S h i e l d s  
H i l l .  This l e d  to  the fo rm a tio n  o f  th e  Water Power 
Development h s s o c i a t i o n .  T h is  o r g a n i z a t i o n  was formed 
f o r  t h e  purpose  o f  prom oting  tne  i n t e r e s t s  o f  t h o s e  
who were i n t e r e s t e d  i n  th e  developm ent o f  w ater  power  
f o r  p r i v a t e  This  A s s o c i a t i o n  had b ran ch es
1 .  P rob ab ly  a c c o u n ts  f o r  th e  B a l l i n g e r - P i n o h o t  
C o n tro v e rsy .  C l e a r l y  an e x p r e s s i o n  o f  T a f t ' s  
p o s i t i o n  i n  u p h o ld in g  B a l l i n g e r  a g a i n s t  P in e h o t ,
2 .  H ep u b l ica n  S p l i t ;  C o n v en t io n ,  1912.
3 .  Cong. Heed. V o l .  5 3 ,  p .  2 6 8 0 .  Heb. 1 5 ,  1 9 1 6 .
*
4 .  O s t e n s i b l y  to  a i d  i n  th e  p a s s a g e  o f  the  
S h ie ld s  B i l l -
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in  many c i t i e s  and w i t h  headquarters  a t  Washington,
The S e cr e ta ry  of the  A s s o c i a t i o n ,  Llarcus A. Beeman, was a 
man reco<niized as a s u c c e s s f u l  o r g a n iz e r  and had been  
s e c r e t a r y  f o r  a l a r g e  number o f  Chambers o f  Commerce.''
The p r in c ip à à  p u b l i c i t y  man was Ivlr. Walker, fo rm er ly  
p r i n c i p a l  p u b l i c i t y  man in  S ecr e ta r y  Lane’s o f f i c e  and 
one who v/as w e l l  v e r s e d  i n  the  water power controversy."^
” One o f  the methods adopted was t o  send f r e e  p l a t e  
m atter  to  cou n try  p u b l i s h e r s  and have them run in  the  
d a i l y  papers  as th e  e x p r e s s io n  o f  the  o p in io n  o f  tha t  
community and then c o l l e c t  in? the p u b l i c a t i o n s  and send-  
insr them as e d i t o r i a l s  to  members o f  Congress w ithout  
any e x p l a n a t i o n " ^ f  t h e i r  o r i g i n .
’’The l a t e s t  move in  the f i ÿ h t  has been the o r g a n iz a t io n  
o f  what i s  c a l l e d  the  Water Power Development A s s o c ia t io n '^  
to  educate  th e  p u b l i c ^ f o r  th e  passage  o f  the S h ie ld s  B i l l . ”
P^ortheimore, th e  Senate took a c t i o n  to  prevent lo b b y -  
inc- and undue p r e s s u r e  on the pending l e g i s l a t i o n  by p a s s ­
ing- the R e s o l u t io n  in tr o d u ced  by Hr. Sherman,, A pril  5 ,  1916.  
This r e s o l u t i o n  was f o r  t h e  purpose o f  i n v e s t i  matins* lo b b y -  
in ?  i n  regard t o  ./ate r Power development and the  manufacture  
o f  f i x e d  n i t r o g e n  from atmospheric  so u rc e s ;
1. C lev e la n d ,  B u f f a l o ,  New Aerrk S t a t e .
2.  S tu d ied  the . # e s t i o n  w h i le  .a member o f  Lane’ s
s t a f f  in  an o f f i c e  o f  a in  ITew York
who i;as a c t i v e l y  engaged i n  the water power 
deve lopment.
3 .  Cong. Reed. V o l .  1 2 ,  p .  646. Aug. 15,  1916.
4. Probably  o rg a n ise d  a g a in s t  the e f f o r t s  o f  th e
C onservat ion  Congress to  prevent  passage  o f  
S h ie ld s  B i l l .
5 .  G i l so n  Gardiner.  Cong. Reed. Vol .  53 ,  P t .  1 2 , p. 645.
6 .  For d e t a i l s  o f  t h i s  campaign, see  Cong. Reed, Vol 53,  
pp. 12645-12651 .
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"V/'liereas : the  v a r io u s  i n t e r e s t s  concerned both, 'oublie and
p r iv a t e  as vieil as c e r t a i n  departments o f  t h e  ^-overnment have 
been  charged w ith  s e e k in g  to  a f f e c t  p end ing  l e s - i o l a t i o n  and 
su ch  m atters  have reached  tlie s ta g e  th a t  i t  i s  m a t e r i e l  
t o  such pending- l e g i s l a t i o n  as w e l l  as to  the  Senate  to  
knovi i f  any improper i n f l u e n c e s  have been brought  to  bear  
or  e f f o r t s  made t o  unduly  promote or d e f e a t  -any oendiner 
b i l l s . "  t
ïh e  S h ie ld s  f i l l  was s u b s t i t u t e d  i n  the  louse by th e  
'composite b i l l " .
"Ilo one can c la im  i t s  a u th o r s h ip .  f i g u r a t i v e l y
sp ea M n g ,  i t  i s  a l e g i s l a t i v e  p i c k -u p ,  Jh is  eannot  be
s a i d  o f  the  s h i e l d s  B i l l  b ecau se  i t  lo o k s  so much l i k e  
Borne d. Brown t h a t  he cou ld  n o t  deny i t s  a u th o r s h ip  even  
i f  he v/ould, ”
fhe House B i l l  was s e n t  t o  the Benate P u b l ic  Lands 
Committee. Jhey re fu se d  to  a cc e p t  th e  b i l l  and rep o r te d  
out the h eyers  B i l l  H, P., 408, The I.Iyers B i l l  was r e a l l y
the f e r r i s  B i l i b i n  th e  ë è n a t e .  The committee s t r u c k  out
e v e r y th in g  a f t e r  the e n a c t in g  c l a u s e ,  p u t t i n g  in  a new 
b i l l  but r - t a i n i n g  th e  House number.
In speak ing  o f  the Heyers B i l l ,  Benator ".alsh o f  IJontana 
made th e  f o l l o w i n g  s ta tem en t ;
1 .  Gong, Peed. i e n a t e ,  Apr. 5, 1916. Vol.  53,
2, Mr. Smith, Pep, from l l inn .  Cong. Heed. Vol 53
p.  10972. July 13 ,  1916 ,  LIr, Smith fu r th er
remarked t h a t  h i s  r..marh was no c r i t i c i s m  o f  
Mr. Brown; t h a t  LIr. Brown was a c o n s c i e n t i o u s  
law yer  and would r e p r e s e n t  w e l l  w hatever  i n t e r ­
e s t s  employed him, p r i v a t e  or government,"
3 ,  Mr. Morris .  Cong. Heed. V o l ,  5 5 ,  p .  29,
March 8, 1917.
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"There are araendnents p r o p o s e d ,  s u b s t i t u t e s  f o r  t h i s  
b i l l .  These r e p r e s e n t  t h r e e  d i f f e r e n t  i d e a s .  The b i l l  
b e f o r e  us r e p r e s e n t s  t h e  id e a  t h a t  th o s e  la n d s  ou?ht t o  
be l e a s e d  out  fo r  a p e r i o d  o f  50 y e a r s . The Senator  
from C a l i f o r n i a  has o f f e r e d  another  p i a n - - n a m e l y ,  t h a t  
t h e s e  l a n d s  s h a l l  be p u t  up and s o l d  outriprht to th o s e  
who d e s i r e  to  d e v e lo p  them. The S en a to r  from ^ r i z o n a  
a s  I u n d e r s ta n d ,  has  a n o th e r  s u b s t i t u t e ,  w h ich  p r o v id e s  
t h a t  t h e s e  la n d s  s h a l l  be t r a n s f e r r e d  to th e  S t a t e s  i n  
w h ich  t h e y  l i v e . " /
In sp ea k in g  o f  f .  H. 408 in  t h e  House, Hr. T e r r i s  s a i d  
t h a t  t h e  w a te r  power w h ic h  had once b een  c o n s id e r e d  as  
t h e  " g r e a t e s t  snap" was now one o f  th e  m ost  im portant  
a g e n c i e s  i n  the i n d u s t r i a l  developm ent  o f  th e  c o u n tr y .
He f u r t h e r  showed t h a t  i f  t h e  water power had n o t  b een  
p r o p e r l y  d e v e lo p e d ,  i t  was th e  f a u l t  o f  C o n g r ess .
"Both  S e c r e t a r i e s  m en t io n ed  (Ilr. T i s h e r  and Hr. Lane) 
In  f a c t  ev , r y  one o f  the  l a s t  15 y e a r s  by annual r e p o r t  
and o u b l i e  l e t t e r ,  p u b l i c  sp ee ch  and u t t e r a n c e ,  have  
ure-ed t h a t  Cone-ress* do so m eth in g ;  have uryed  the s e v e r a l  
Congressmen to  do s o m e th in g — t o  p a s s  a lav; t n a t  v / i l l  
r e a l l y  d e v e lo p  and p r o t e c t  the  v/ater power o f  the œ u n t r y .
I r e p e a t ,  each  C ongress  has  heard  and each  have turned  
t h e s e  away."*'
^Ir. T e r r i s  c o n t i n u e d  t o  show how su ch  l e g i s l a t i o n  
had b e e n  urged  b'i  Hr. F i s h e r ,  e x - S e c r e t a r y  o f  t h e  I n t e r i o r ,  
and T. Z, L.ane, i n  t h e i r  a n n u a l  r e p o r t s .  Hven t h e  P r e s ­
i d e n t  urp-ed i t  and " e v e r y  e x e c u t i v e  who Imev/ a n y th in g  
ab ou t  i t  has  u rged  i t  f o r  the  l a s t  15 y e a r s .  C ongress  has
1 .  Cong. Heed. V o l .  6 4 ,  p .  2 4 7 8 ,  Feb. 2 ,  1 9 1 7 .
2 ,  Cong. Reed. V o l .  5 3 ,  p .  544 .
J  ■ F- JO 6 J V o T ^ ' f l )
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done n o th in g  to  remedy i t .  . . Do you s t i l l  want t o  h a g g le  
and quibhle oy er  an Imae-inary d o c t r in e  c a l l e d  ’ S t a t e s  B ights '?"
The Ilyers B i l l  f a i l e d  to pass  the  Senate .  The s e s s i o n  
did pass a b i l l  which was an a t te n p t  to car_y  out Sen rtor  
lie?/land8 ' p o l i c y  and th a t  was the  River and Harbors
3
Commission, I t  was to  c o n s i s t  o f  the Chairman o f  the Senate  
Commerce Committee and Uvo o th e r  members o f  such committee  
appointe:! b ' the P r e s id e n t  o f  the  S en a te—not more th a n  £ o f  
v/hom s h a l l  be o f  the same p o l i t i c a l  p a r ty .  A lso  th r e e  
members o f  the  R ivers  and Harbors Committee o f  the  House who 
have been  r e e l e c t e d  to  the 65 th  Congress not  more than 2 of  
whom s h a l l  be o f  the same p o l i t i c a l  p a r ty .
The B i l l  f u r t h e r  provided t h a t  i n  c o n s id e r in g  the d e v e l ­
opment and improvement o f  the r i v e r s  and harbors a l l  i t s  uses  
includins-  development and u t i l i z a t i o n  o f  water power should  
be co n s id e r ed .  This ?/as a formal r e c o g n i t i o n  o f  the p r in ­
c i p l e  t / ia t  a stream must be c o n s id e r e d  as a u n i t  r a th e r  than  
i n  detached p o r t i o n s .
The f a i l u r e  to  p ass  the proper l e g i s l a t i o n  brought c r i t ­
i c i s m  upon Congress by th e  P r e s i d e n t ,  In the Washington P ost  
llardh 5 ,  1917, th e  P r e s id e n t  was r e p o r te d  as say in g :
1 .  T a f t ' s  a d m i n i s t r â t i o n - - a c t i v e l y  engaged in  
the  c o n s e r v a t io n  movement. Appointed
a f t e r  Ihr. B a l l i n s / e r ' s  r e s i g n a t i o n ,  NoT£ 3 -  T. /ôS"
2 .  H earings ,  p .  40. See Cong Reed. V o l .  6 3 ,  p .  548.
5 .  Jan. 26 ,  1917, P assed ,  Cong, Reed. V o l .  54 ,  
p. 2079, Commission n e v e r  a p p o in ted .
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” ï t  would  a c t  cure  th e  d i f f i c u l t y ,  t o  c a l l  the  6 5 th  C ongress  
to  e x t r a  s e s s i o n ,  , . The p a r a l y s i s  o f  th e  Senate  would r e ­
m ain .  *. . l a s t  n is 'h t  the  P r e s id e n t  c a l l e d  i n  Congressmen  
P e r r i s ,  R a in ey ,  S h i r l e y  and Pent and t o l d  them he i s  l a v o r -  
a h le  t o  th e  House a c t i o n  on th e  P a t e r  Pov/er q u e s t i o n .  . .
The Ilyers B i l l ' i s  p end in?  b e f o r e  th e  Senate  as the  u n f i n i s h e d  
b u s i n e s s .  I t  wa.. f o r c e d  to  the  f r o n t  by t h e  dem ocrat ic  
caucus  a c t i o n ,  how t h a t  th e  P r e s i d e n t  has  made known h i s  
o p p o s i t i o n  i t  i s  c e r t a i n  what w i l l  be done with  i t .  E f f o r t s  
w i l l  be made to s i d e  t r a c k  i t . . .  C o n s e r v a t i o n i s t s  have a t ­
ta c k e d  th e  I leyers  and S h i e l d s  B i l l s  as  bad and the announce­
ment o f  t h e  P r e s i d e n t  p l e a s e d  them e r e a t l y  t o - d a y ,  . , At 
th e  C onference  l a s t  nip-ht t h e  P r e s id e n t  i s  s a i d  t o  have ta k e n  
a d e c id e d  s ta n d  aprainst them,
The House ch ecked  th e  Senate and p r e v e n t e d  the  passaere 
o f  b i l l s  n o t  f o l l o w i n g  out the p r i n c i p l e s  o f  R o o s e v e l t ,  
cons e l u e n t l y  t h e  P r e s i d e n t i a l  v e t o  was n o t  n e c e s s a r y .  How­
e v e r ,  . ' i l son  fa v o r e d  th e  p r i n c i p l e s  l a i d  down by h i s  p r e ­
d e c e s s o r ,  l îr .  R o o s e v e l t ,
The S en a te  aprain t r i e d  t o  g e t  th e  S h i e l d  B i l l  p a s sed  
in  th e  House. The b i l l  in tr o d u c e d  v/as Senate  B i l l  r l419 .
The Senate  C onference  r e f u s e d  t o  a c c e p t  any amendments.
S e c t i o n  7 o f  the  b i l l  '’r e c o g n i z e s  and d e f i n e s  the  j u r i s d i c ­
t i o n s  o f  th e  f e d e r a l  and S t a t e  a u t h o r i t i e s  o v er  n a v ig a b l e  
u
r i v e r s . ” I t  f u l l y  recoarnizes th e  s o v e r e i g n t y  o f  S t a t e s  
ov er  n a v ig a b l e  w a t e r s  w i t h i n  t h e i r  b o r d e r s .
1 ,  Cone-, P e c .  Sen. Doc. 4 3 1 .  6 4 th  C o n g ress ,  1 s t  s e s .  
Myers B i l l  was opposed  b y  P ine  hot and C o n s e r v a t io n ­
i s t s .  P r o v id e d  f o r  n e r p e t u a l  y r a n t . P a r a l l e l
îi Mààtl-#g-8l§SS-ir'kïlîSiSrîï=®-
2 .  Vashinarton P o s t .  Cony. Reed. V o l .  5 5 ,  p .  3 0 .
3 ,  One can  h a r d l y  s a y  T a f t  s i n e s  he d id  n o t  approve  
th e  p r i n c i p l e ^ ,  b u t  m s r e fo l l o w e d  i t  b e c a u se  o f  
p o l i c y .
4. S h i e l d s .  Consr. Reed.  V o l .  5 6 ,  p .  229 .  D ec .  1 3 ,-»■ y i  f ♦
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The b i l l  passed  the  Senate— yeas 4 6 ,  nays 18 ,  not v o t in ç
I
IS , '  on December 14,  1917. There was l i t t l e  ezciternent or 
d is c u s s i o n  s in c e  t h e  b i l l  r e a l l y  provided  no new f e a t u r e s  
and had been debated upon q u ite  f u l l y  a t  th e  p rev io u s  s e s s i o n .
The b i l l  (S 1419) v/as amended and passed  the  House.
A motion v;as ca r r ied  in  the Senate to d isa g r e e  to the House 
amendments and to ask fo r  a c o n fe r e n c e .
lïlr. Cummings made the  f  o i l jw in g  report  on the b i l l  
(31419) in  th e  Senate;
"The House i n s t e a d  o f  d e a l in g  w i th  i t  as i t  passed  
th e  Senate ,  r a i s e d  a s p e c i a l  committee, c o n s i s t i n g  o f  
3 or 4 members o f  s p e c i a l  committees o f  the House and 
undertook an i n v e s t i g a t i o n - - a  v e r y  p a in s ta k in g  i n v e s t i -  
g a t io n - -a n d  from th a t  in v es  t i  = t̂-i nu Cnmmi t.tee there  came 
a report  o f  a b i l l  c o n c e m in g  not o n ly  flams but a. tTAF-t - 
merit ,  of  rm-r p n h l  i e  1 Anil R p.n fa r  i s con­
cerned in  streams running thru u u b l i c  l a n d s . ” ^
The House B i l l ,  as  u s u a l ,  made p r o v i s i o n s  fo r  an 
annual charge. furthermore the House Conferees p ra c ­
t i c a l l y  t o ld  the .'Senate Committee th a t  i f  th e y  wanted 
any l e g i s l a t i o n  t h e y  would have to take the  House B i l l . '^  
l lr .  -Jones urged the Senate to  c o n s id e r  the  q u e s t io n  
when i t  met in  December, 1919.
1 .  TJnder'wood, C a l l in g e r ,  Smoot, T le t c h e r ,  
S h ie ld s  fo r  i t ;  P o in d e x ter ,  Borah,
Nev/lands, Thomas c o n tra .
2 .  O r ig in a l  n..t underscored.  Cong. Heed.
V ol .  57, Feb. 19 ,  1919. p. 2509.
3. The b i l l  would probably  have passed  the Sen­
a t e .  Returned too l a t e  from Conference r e ­
p o r t s  f o r  eons l i e  r a t io n .  Jones, , ^ash.
Cong, Heed. Dec. 5, 1919. Senate £41.
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" I f  1C y ea r s  ego i n s t e a d  o f  enactin-er r a s h  lar;s .  , . 
lermany would have h e s i t a t e d  b e fo r e  enterinp- the c o n f l i c t  
w i t h  th e  p r o b a b i l i t y  o f  havtnf? t o  fa ce  a n a t i o n  p o s s e s s e d  
o f  snch  an enorrnons unharnessed  ph^rsical f o r c e  ' .h erew ith  to  
back  up the  army." /
The h a ter  Power B i l l - -p .r s . c t  ic  a l l y  th e  same as  1 6 ,5 7 3  or  
t h e  P e r r is -L a n e  B i l l ,  p a s se d  the  House, February 23 ,  1918 
w it h  a v o te  o f  253 f o r  i t  t o  65 a g a i n s t  i t .  This was 
p r a c t i c a l l y  the  same b i l l  but g iv e n  the  number H. H. 3184.
In speaking  f o r  the  b i l l  Ur. P e r r i s  s t a t e d  th a t  th ere  would  
be v e r y  l i t t l e  c o n t r o v e r s y  in  the House, "The t r o u b le  has  
n e v e r  been h e r e .
"So o f t e n  i t  has p a s s e d  th e  House o n ly  to  f . s i l  a t  the  
o t h e r  end.  In ray o p in io n  th e  House has b e e n  r i g h t  on the  
m a tter  a l l  th e  t i m e . ,  . . The t r o u b le  has been at  the  
o th e r  end o f  tlie C a p i to l  and t h e  t r o u b le  i s  n o t  over  y e t  
30 f a r  as t h a t  end o f  the  S a p i t o l  i s  concerned .  V.'e may 
pass t h i s  B i l l  to-morrow, as we prob ab ly  v / i l l  by an unan­
imous v o t e ,  but the chances  are that  tn e  Ienate  w i l l  a l t e r  
i t  and tea r  i t  a l l  to  p i e c e s  and make o f  i t  a b i l l  th a t  
no one over here can a f fo r d  t o  support ,  I hone t h i s  w i l l  
n ot  happen but  12 y ea rs  o f  ex p re ien ce  l e a d  me to  have th a t  
f e a r .  , . The main f a c t s  and s a l i e n t  f e a t u r e s  con cern ing  
water power are  p r e t t y  w e l l  und erstood .  , . There i s  not  
much c o n t r o v e r s y  any l o n g e r ,  " 2̂
Ur, P e r r i s  th e n  e x p la in e d  th e  v a r io u s  p o i n t s  t h a t  a 
good w a ter  po e r  b i l l  sh o u ld  have and nrmed as 5th:
"E s t a b l i s h e d  p o l i c y  o f  th e  House— the  r i a h t  o f  the  
Government to maioe some s o r t  o f  charge fo r  w ater  power which  
t h e y  l e a s e  and l i c e n s e , "  *
1 .  Gong, Heed, Dec, 6 ,  1919 .  3. £41 .  Tones, 'Hash.
2. Cong. Heed. Vol 58 ,  P t .  2 ,  p .  1938.
IBid ,  n o te  2 above .?
R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.
110
The h i l l  f i n a l l y  p a ssed  Gonçress on Jnne 20, 1910 ,  
o r e a t i n ?  txie ?ed era l  low er  Commission. P rev ious  t o  t h i s  
time the th r ee  departments o f  .'ar. I n t e r i o r  and l e r i c u l t u r e  
had en er a ise d  e u t m r i t y  in  rea-ard t o  th e  water power. Un­
der t h i s  t h e y  w i l l  a c t  t o » e t h e r  as a court  o f  in q u ir y  hut  
t h e i r  d e c i s i o n s  w i l l  have th e  w e i?h t  o f  a u t h o r i t y .  An an­
n u a l  ch :r? e  ' . / i l l  be made ex c e p t  to  m u n i c i p a l i t i e s  when 
such i s  n o t  s o l d  fo r  p r i v a t e  p r o f i t .  S t a t e s  hav ing  p u b l i c  
s e r v i c e  commissions r e g u l a t i o n s  are to he observed .  P r e f e r ­
ence i s  -^iven "to th o se  v;hose p la n s  are b e s t  adapted t o  
use o f  w ater  in  p u b l ic  i n t e r e s t s  f o r  n a v i g a t i o n ,  f o r  power 
and co n s e r v a t io n  p u rp oses" .
This P i l l  and Commission prov ide  f o r  the  c onside  rat  ion  
o f  the . a t e r  power development on n a v ig a b le  and n o n -n a v ig a b le  
streams and on the p ub l ic  l a n d s .  in  t h i s  'cay i t  w i l l  do 
for  hie water pO'Ver development what f e n a to r  Uewlands hoped  
th e  Hiver and Harbor Act o f  1917 would do f o r  the waterways — 
t h a t  i s ,  to  regard the problem as one b ig  u n i t  and n o t  as  
i t  a p p l ied  on the streams and p u b l i c  l e n d s .
1. Senate ,  June 20 ,  1920.
2. ".-n Act to  c r e a t e  a F ed era l  Power Commission
and to  d e f in e  i t s  powers and d u t i e s ,  t o  p r o ­
v id e  f o r  the  improvement o f  n a v i g a t i o n  f o r
deve loom ent o f  'Cater Power, fo r  the use o f
land.-: o f  the  United  J t a t e s  in  r e l a t i o n  t h e r e t o ,  
t o  r e p e a l  S e c t io n  8 o f  'An Act making a p p r o p r i ­
a t i o n  f o r  c o n s t r u c t i o n ,  r e p a i r ,  p r e s e r v a t i o n  o f  
c e r t a i n  o u b l i e  works on r i v e r s ,  e t c . "  Approved  
August a". 1917. Passed  J-qne iO, 1920.
3. J. P o l .  3c .  p .  29 ,  Jan.
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In tn e  c o n t r o v e r s y  a y a i n s t  the  S e c r e ta r y  o f  I n t e r i o r  or  
ar h e in v  granted, wide d i s c r e t i o n a r y  powers,  th o se  t h a t  op­
p osed  i t  .;e:.'e a f r a i d  o f  v e s t i n g  so much power in  an admin­
i s t r a t i v e  o f f i c e r  and /ere a fr a id  o f  b u i l d i n g  up a b ureaucracy  
i n  . /a sh in g ton .  There i s  a .rrowiny b e l i e f  t h a t  Congress  
should  d e l e g a t e  .nore o f  the  d e t a i l s  t o  a d m i n i s t r a t i v e  o f f i c e r s  
in  ord er  t o  enable th -  more important phases  o f  yovornment and 
_ e y i s l a t i o n  to  be g iv e n  the proper c o n s i d e r a t i o n  and to  p r ev e n t  
th e  c o n g e s t io n  o f  b i l l s  on the cà len d a r ,
Tiie w ho 1 e problem o f  va t e r  pov/er i s  not d e f i n i t e l y  s e t ­
t l e d ,  b u t  Congress has adopted a d e f i n i t e  p o l i c y  as e x e m p l i f i e d  
in  the c r e a t i o n  o f  t h i s  commission. The f e d e r a l  government  
r e s e r v e s  th e  power to  f i x  r a t e s  o f  s e r v i c e s  so  that  abuses  
may not  d iv e lo p  and o f  course  as an I n t e r s t a t e  commodity i t  
f a l l s  under t h e  c o n t r o l  o f  th e  I n t e r s t a t e  Commerce Commission.
Those vfho r e p r e s e n t  the i n t e r e s t s  who develop  the v/ater 
power f o r  p r o f i t  a^s w e l l  as th e  p u b l i c  are p r o t e c t e d  and 
development i s  f u l l y  encourao-ed on e q u i t a b l e  grounds.
That th e r e  was a t e n d e n c y  to  c o n c e n tr a te  and absorb th e  
power s i t e s  w ithou t  developin '?  them i s  no doubt t r u e .
"An i n v e s t i g a t o r  has r e c e n t l y  p u b l i s h e d  c o n v in c in g  e v id e n c e  
th a t  two g r e a t  p u b l i c  u t i l i t y  o r g a n i s a t i o n s — th e  S t o n e - f e b s t e r  
and the Ceneral h l e c t r i c  g ro u p s— are s y s t e m a t i c a l l y  a c q u ir in g  
the  c o n t r o l  o f  the u ndeve loped  v/ater power r e s o u r c e s  o f  the  
n a t i o n .  /e have no p o s i t i v e  kno./ l edge o f  the purposes o f  
t n e s e  two g r e a t  o r g a n i s â t  i o n s . .7e do Icnow, how ever , t h a t
the r a p i d l y  i n c r e a s i n e  dependence o f  i n d u s t r i a l  and commercial  
a c x i v i t x e s  upon h y d r o - e l e c t r i c  e n e r ? y  w i l l ,  a t  an e a r l y  d a te ,  
p l a c e  m a g n if ie  l e n t  v a l u e s  un on w a ter  newer s i t e s .  . . '<■& hnov/
1» Concentrât io n  and E l e c t r i c  Development in  the
United  S t a t e s .  V o l .  8 .  6 4 t h .  1 s t .  Sen. Doc.  316. 
L e t t e r  from Sec .  o f  Agr. I l l  p a r t s .  1916 .
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t h a t  th e  so u rces  o f  i n d u s t r i a l  en ergy  are so  l i m i t e d  th a t  
th e  c e n t r a l i z e d  and unrea-ulated c o n t r o l  o f  w a te r  power 
in  t h e  hands o f  a few p r i v a t e  c o r p o r a t i o n s  would  soon b e ­
come the  b a s i s  o f  one o f  the most p ow erfu l  n a tu r a l  monopo­
l i e s  which  may p o s s i b l y  be c o n c e iv e d .  . . Thus asrain we 
f i n d  the  seed s  o f  f u t u r e  economic d i s c o r d  b etw een  th e  
s e r v i n g  o f  p u b l i c  n e c e s s i t i e s  end the p r i v i l e g e  o f  p r i v a t e  
w e a l t h - g e t t i n g  b e i n g  sown by  the  s u p e r io r  f o r e s i g h t  o f  
g r e a t  p r i v a t e  c o r p o r a t i o n s , "  '
The above q u o ta t io n  shows th e  n e c e s s i t y  o f  e f f e c t i v e  
p u b l i c  c o n t r o l  and a d e f i n i t e  p u b l i c  p o l i c y  o f  the  water  
powers o f  the f n i t e d  S t a t e s ,  The f i n a l  a d o p t io n  o f  t h i s  
p o l i c y  by  Congress w i l l  p ro b a b ly  r e s ' j l t  in  in c r e a s e d  de­
velopm ent in  th e  United C ta t e s .
"By t h i s  Act Congress a d o p ts  a d e f i n i t e  p o l i c y  o f  
l i  cens ins-, r e g u l a t i n g  and r e n t in g  w a te r  powers in  the  
n a v ig a b le  w aters  o f  the U nited  S t a t e s .  The Act adopts  
P r e s i d e n t  U o o s e v e l t ' s  v iew t h a t  the u s e  o f  p u b l i c  p r o p e r ty  
s h o u ld  be r e g u l a t e d  and p a id  f o r , n e i t h e r  p r o h i b i t e d  nor 
g i v e n  away."*-'
1 .  Palph H, Hess ,  C o n serv a t io n  and Economic E v o lu t io n .
Foundations  o f  N a t i o n a l  P r o s p e r i t y .  E l y - H e s s - l e i t h -  
Carver. New York. üacLIil lan Co.,  1917 ,  1 5 9 -1 6 1 ,
2 .  F e d e r a l  Power Commission, 1920 .  This Act r e p e a le d
s e c t i o n  18 o f  F iv e r s  and Harbors Act o f  1917 .  ?or 
f u r t h e r  d i s c u s s i o n  o f  the d e c i s i o n s  which "may be 
c o n s id e r e d  t o g e t h e r  as . j u d i c i a l l y  r e g i s t e r i n g  our  
p r o g r e s s  in  the c o n s e r v a t i o n  o f  the n a v ig a b le  waters  
o f  t h e  U nited  S ta t e s " :
H. L. P. 35 #2 ,  p .  181 ,  M e r r i t t  S t a r r — N avig­
a b le  w a te r s  o f  the  U nited  S t a t e s .
M on te l lo  (Fox H iv er ,  7 a s h . ) 11 T a l l  ( U .S . )  1411  
( 1 8 7 0 ) .  20 T a l l  ( U. S . )  1430 (1874)
Lake Front Case. 111 .C ent.  H, H. v .  I l l ,
146 U. S. 387 (1892)
Des P l a i n e s  Case.
■ '  n 5 w ' ? ù h h i 3 3 . ' i i r > ( 1 8 4 9
F/ËiiîîarB?tl|ê. Î3®S?w'hh!)2gîs
D a n i e l  B a l l  10 T a l l  ( U . S l ) 557 ( 1 8 7 0 ) .
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